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DISCLAIMER

The compilation of documents in this Compendium, as well
as the policies, procedures and interpretations outlined
in the documents themselves, is intended solely for the
guidance of employees of the U.S. Environmental
Protection Agency. This compilation may not include all
documents discussing Agency views on particular subjects.
In addition, these documents are not intended and cannot
be relied upon to create any rights, substantive or
procedural, enforceable by any party in litigation with
the United States. The views expressed in these
documents do not necessarily reflect the current position
of the Agency, and EPA reserves the right to act at
variance with these views or to change them at any time
without public notice.
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
JANUARY 83

QUESTIONS/ANSWERS ~ RCRA

I, Question: Can a transgorter consolidacte manifested shigments of hazarcous
waste at a treosfpr facility by transferriny wastes in drums
to & tanw truck for bulk delivery to a TSDF? All of the
drums contain wastes with the same DOT shipping Cescription.

4
If the transporcar were cowinin) waste with cifierent 20T
shipping Qescriptions into a single container, tie transporter
would bDe mixin) wastes and must canply with the Part 282
rajulations. Since in this instance no mixin; of different
20T waste typ2s OCCULS, there ls no reguirement £ar a now
manifest. (The preamdle to tne Dec. 31, 1940, interin final
rule on storaje by transpcrrers at transfer facilities solicited.
caments on whether regulatory controls over the consolidation
af shipnents and mixiny of hazardcus waste by transporters is
V. 1f the containers are enpty accorcin, to section
4di.., tiwy are not sudbject to further RCRA rejulations.

ARSWEr

Source:  Carolyn Barley, Rolf H#ill, and Claire welty
Research: lrene Horner : 14.(‘{‘.0‘(33)
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September 19, 1985

Mr. G. Thomas Manthey
Operations Manager

G W Inc.

P. 0. Box 379

Cedarburg, Wisconsin 53012

Dear Mr. Manthey:

This is in response to your letter of August 30, 1985, which
concerned the bulking and consolidating of compatible wastes with
different EPA hazardous waste codes. We recognize that
transporters sometimes pick up waste from several generators in
order to send full loads to treatment, storage, and disposal
facilities. These transporters also may consolidate different
bulk waste shipments in a tank truck or pump the contents of
drums containing different EPA waste codes into a single tank
truck. You asked whether this method of handling hazardous waste
constitutes treatment. It is our interpretation that incidental
changes in the characteristics of the waste that occur from
consolidating shipments going to treatment, storage, and disposal
facilities for handling under RCRA regulations would not be
considered treatment.

Treatment as defined in §260.10 "means any method,
technique, or process...designed to change the physical,
chemical, or biological character or composition of any hazardous
waste ... to render such waste non-hazardous, or less hazardous;
safer to transport, store, or dispose of...." Mixing listed
waste does not render the wastes non-hazardous (40 CFR 261.3(c)
and (d)). Mixing hazardous waste that is identified in 40 CFR
261 Subpart C on the basis of characteristics renders the waste
non-hazardous if the waste no longer exhibits those
characteristics after mixing (40 CFR 261.3(d) (1)).

Although characteristic wastes mixed by transporters may
exhibit fewer hazards, this incidental reduction of hazard is not
considered treatment if the wastes are still sent to treatment,
storage, or disposal facilities. The basis of this
interpretation is found in the definition of treatment in Section
1004 of the Hazardous and Solid Waste Amendments, which states:
", ..'treatment'...includes any activity or processing designed to
change the physical form or chemical composition of hazardous
waste so as to render it nonhazardous." The type of
transportation you describe does not appear to be designed to

This has been retyped from the original document.
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render the waste nonhazardous. This is the basis of our
interpretation that the bulking is not regulated as treatment
under RCRA.

You should be aware that the blending of wastes by
transporters is addressed by two other regulations. In
particular, §263.10(c) (2) requires transporters to comply with
generator requirements (e.g., issue a new manifest) when
transporters combine wastes with different Department of
Transportation (DOT) shipping descriptions in the same container.
This occurs when combining two shipments of RCRA ignitable waste,
when one is a DOT combustible and the other is a DOT flammable.
Combining different RCRA waste streams that are both classified
by DOT as "hazardous waste solid, n.o.s." would not require a new
manifest. You can obtain the proper DOT shipping descriptions in
49 CFR 172.101 or contact DOT's Hazardous Materials Standards
Division at (202) 426-2075.

The policy of bulking and consolidating waste shipments is
also addressed in the preamble to the December 31, 1980, Federal
Register on transfer facilities (45 FR 86966). At transfer
facilities, "shipments may be consolidated into larger units or
shipments may be transferred to different vehicles for
redirecting or rerouting." Transfer facilities can store
manifested waste shipments in DOT packages for up to 10 days
without complying with §264 or §265 storage requirements, as
described in 40 CFR 263.12. "These amendments relieve
transporters who own or operate a transfer facility of the
necessity of obtaining a RCRA permit and of complying with the
substantive requirements for storage for the holding of wastes
which is incidental to normal transportation practices (45 FR
86966)." Furthermore, this preamble later states, "These
amendments do not place any new requirements on transporters
repackaging waste from one container to another (e.g.,
consolidation of wastes from smaller to larger containers) or on
transporters who mix hazardous wastes at transfer facilities (45
FR 86967)." 1In other words, this issue concerns storage, not
treatment.

The transfer facility preamble also requested comments on
whether transporters need to have a regulation similar to §265.17
for handling ignitable, reactive, or incompatible wastes to
prevent ignition or reaction. Prudent waste management practices
would probably include voluntary compliance with many of these
standards.

This has been retyped from the original document.
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If you have any other questions about these issues, please
contact Irene Horner of my staff at (202) 382-2550.

Sincerely yours,

Marcia Williams
Director
Office of Solid Waste (WH-562)

This has been retyped from the original document.



9461.1936(01)

AFR 1 0 98

Ms. Virginia Eastwood

Director, Hazardous Waste Division
St. Joseph Motor Lines

5724 New Peachtree Road

Atlanta, Georgia 30341

Dear Ms. Eastwood:
I am responding to your letter of inquiry dated March 31, 1986.

As you stated correctly in your letter, the "10 day” requlation
for storage in transit of hazardous waste does not apply to the
period of time that such waste is actually in transit between the
pick-up and delivery points.

This interpretation is consistent with the appropriate
requlatory provision contained in 40 CPR Part 263 -~ Standards
Applicable To Transporters of Hazardous Waste. More specifically
40 CFR 263.12 states: "A transporter who stores manifested
shipments of hazardous waste in containers meeting the requirements
of §262.30 at a transfer facility for a period of ten days or lesa
is not subject to regulation under Parts 270, 264, and 265 of this
chapter with respect to the storage of those wastes."”

Thus, the "10 day" regulation only relates to storage at a
transfer facility.

Furthermore, “"transfer facility®" is defined in 40 CPR 260.10
as follows: "Transfer Pacility means any transportation related
facility including loading docks, parking areas,
storage areas and other similar areas where shipments
of hazardous waste are held during the normal course
of transportation®.

I hope that these regulatory citation's provide you with the
information which you requested. You must, however, remember
that individual State hazardous waste regulations may be more
stringent tham these Pederal requirenments.

Respectfully,

Bernard J. Stoll

Program Manager

Financial Responsibility and
Assessment Branch
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MAY | 827

Honorable Jesse A. Helnrs
United States Senator

P.O. Box 2944

Hickory, North Carolina 28603

Dear Senator Helnms:

Thank you for your April 9, 1987, letter on behalf of
your constituent, Mr. Murl E, Whitener, President of S ¢ W
Chemicals, Inc., who described his firm's difficulties in
securing Product Liability Insurance coverage.

Pinancial responsibility regulations issued pursuant to -
the Resource Conservation and Recovery Act (RCRA) include
requirements for liability coverage for third-party bodily
injury and property damage. These requirements are effective
upon hagardous waste treatment, storage, and disposal facilities.
We have confirmed, however, that § & W Chemicals is & transporter
cf hagardous wastes and, therefore, is not subject to these
liability coverage requirements.

S & W Chemicals, as a chemical transporter, is required
to maintain liability insurance pursuant to the Motor Carrier
Act (MCA). Transporters of hazardous substances must carry
liability coverage of $1 million or §5 million, depending on
the substance transported, for each vehicle. There are a
variety of financial instrumsents, other than insurance, that
may be relied upon to comply with the MCA liability coverage
requiresents. 1In addition to the brief explanatory materials
attached, you might wish to contact Mr. Neil Thomas or
Mr. Joseph Fulnecky at the Pederal Highway Administration ,
(202/366-2990) for more information about the MCA requirements,
and how they apply to a firm like S & W Chemicals encountering
insurance coverage problems.

We are aware of difficulties many hagardous waste manage-
mont facilities covered by the RCRA liability coverage require-
ments have experienced recently in securing insurance. PFrom
our discussions with the insurance industry and our other
efforts to monitor trends in this area, the Environsental
Protection Agency (EPA) understands that liability insurance,



in general, is becoming increasingly avajilable and at a
lower cost than in the recent past. We hope the positive
trends that EPA has noted may benefit S & W Chemicals in its

efforts to locate insurance.

I1£f I can be of any further assistance, please let me
Know.

Sincerely,

(é#&. Winston Porter
Assistant Adeministrator

WH=-562/COTSWORTH/T.MCMANUS - 475-8818/81d4/4-21-87/Control
Not AL701323/Due Date: 4=27/CONTROLLED CORRESPONDENCE #$#11
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9461.1987(03)

JL 30 g7

Genmsration of Aids to Navigation (ATON)
Batteries and RCRA Roquirements

Marcia E. Williams, Director
Office of 801id wWasto (WR-562)

Gene A. Lucero
Office of Waste Programs Pnforcement (WH-527)

Kenneth D. Peigner, Chief
Waste Management Branch (Bw-112)
EPA Region X

This is in response to your June 30, 1987, memorandum in which
you requested clarification as to how the RCRA rules apply to ATON

batteries.

1.

3.

3.

The answers to your specific questions are as follows:

We agree with you that the entire battery is counted
in weight calculations;

The points of waste generation are, as you suggested,
each ATON unit service area (either landdbased or the
tender vehicle). Each area is subject to the quantity
determination of §261.5, except when several areas are
on one site; then the entire quantity of hasgsardous waste
generated at the site is counted.

T™he locatiom to which the spent datteries are taken
wosld normally be a TSDF, provided the waste is received
£TeR one Or more ATON units which generate greater

thea 100 kg/mo. of hazardous waste. You should note,
however, that 40 CFPR $263.12 provides that properly
packaged and ladbeled hasardous waste containers may

be held for 10 days or less at a transfer facility
without having to comply with Parts 264, 26S, or 270.



4. The satellite accumulation area provisions of §262.34 (c)
do not apply to the ATOMN locations because they are
not all on one site, but rather are each distinct
sites surrounded by water.

S. We believe that the batteries resoved after tender
servicing 4o require manifesting, as well as those
renmoved from land-based vehicle servicing. The loca-
tion where a battery is removed from service is the
waste generation site. The generator must manifest
the datteries to a TSDF provided they are not a condi-
tionally exeampt generator. As indicated above, the
batteries may be held for up to 10 days at a transfer
facility under §$263.12.

Please feel free to contact Michael Petruska at 475-6676 (¢
you have any further Juestions.

cc:  Waste Management Division Directors, Regions I - IX
So0lid waste Branch Chiefs, Regions I - X

WH-562B/MPetruska/bc/7/15/87/475-6676/R242/RSCC=8701
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
JULY 87

2. Damestic Sewage Exclusion

A RCRA nazardous waste is teranspoeted by truck accampanied by Unifoem
Hazarcdous Waste Manifest to a publicly-owned treatment works (POTW). Does
the cdamestiC sewage exclusion apply to this hazawdous waste if it mixes with
camest1c sewage prioe to treatment? Is the sludge generated fram tseating
tre RCRA hazaredous waste and the cdamestic sewage a hazardods waste die to the
“Degrved-Tram Rile" (40 CFR 261.3(c) and (d))?

The Damestic Sewage Exclusion ("the exclusion” or "the exemption")
found 12 RCRA Section 1004(27) and codified at 40 CFR 261.4(a)(1)(1i1i)
applies to "damestic sewage and any mixtuire of damestic sewage and
othee wastes that pass through a sewer system to puiblicly-owned
treatment works for tereatment. 'Domestic sewage' means untveated
sanitary wastes that pass through a sewer system” (emphasis added).
These wastes are not considered to be solid wastes and thegefore cannot
be classified as a RCRA hazawdous waste. The exemption does not extend
to wastes which are transported to the PUIW by way of twick, wail, ov
cdedicated pipe and which do not mix with damestic sewage. The POIW
would De cperating Jnder a NPDES pemmit and 1s subject to regulations
inder the RCRA permit-by-rile provisions (see 40 CFR 270.60(c)).

Even Lf the hazaedous wastes which were transported feam off-site were
mixed with the inflient damestic sewage before any treamment occuirwed,
the exclusion would not apply. As discussed in the May 19, 1980

Fedeval Register (45 FR 33097), EPA has intewpweted that the intent of
Congress was that the exemption extend only to wastes which enter the
system at or near the point of generation and actually "mix with

sanitary wastes in a sewer system leading to a POIW" (emphasis added).

As discussed in the June 22, 1987 Federal Register (52 FR 23478), if
any listed RCRA hazardous wastes denoted in 40 CFR 261 Subpart D are
manifested to a POIW, the wvesultant tveatment sludge would retain the
listing per the "Derived-Feam Rule" (see 40 CFR 261.3(c)(2)(i)>. If
the waste is chavactevistically hazardous undeer 40 CFR 261 Subpart C,
tne sludge would be considered a hazardous waste only if the sludge
exhibited any one of the characteristics of hazaedous waste.

Source: Dov Weitman (202) 382-7700
Research: Deborah McKie



.l & O AMAY

mame, v amara WAV i & eV DY

SEPTEMBER 87

9461.1987/05)

DOT Manifest Requirements

When filling ou® 3 hazarious waste manifest, =ust
the generator inzlude the EPA hazardous waste
identification number and hazardous substance reportable
quantity under the Department of Transpoertation (DOT)
shipping description?

In the November 21, 1986 Federsl Register (S1 °FR
42175), DOT's Research and Special Prograi?
Administration (RSPA) issued final hazardous
materials regulations which incorporated CERCLA
hazardous substances as DOT hazardous materials.
In a later Federal Register dated February 17, 1987
(32 FR 4824), the RSPA published corrections to the
November 21, 1986 regulatinns., Together, these
regulations amended 49 CFR Parts 171 and 172 by
placing additional information requirements on
~shippers of hazardous waste (i.e.,, generators).
Sectinn 172,02 of the new DOT regulations requires
the shipper (hazardous waste generator) to identify
EPA waste streams by the EPA identification naumber
and for wastes which exhibit an EPA characteristic
nf ignitability, corrosivity, reactivity or EP
taxicity, by the letters "EPA" and the word
"ignitability" or "corrosivity" or "reactivity" or
"EP toxicity", as appropriate. Section 172.203 and
Section 172,324 of these regulations require the
notation "RQ" on the shipping papers in association
with the proper shipping description when a package
(i.e., container) contains a reportable quantity or
more of hazardous waste, However, the new DOT
regulations do not require the "numerical
reportable quantity"” to be on the manifest (see
November 21, 1986 Federal Register (Sl FR 42175)).

Source: Paul Mushovic (202) 475-7736
Research: Joe Nixon

-l
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3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
w - WASHINGTON, D.C. 20480
g
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~An OFFICE OF
pin 3l 1RRR SOLID WASTE AND EMERGENCY RESPC

Richard A. Svanda, P.E.

Director, Hazardous Waste Division
Minnesota Pollution Control Agency
520 Lafayette Road

St. Paul, Minnesota 55155

Dear Mr. Svanda:

This is in response to your July 20, 1988, letter to
Jeffery Denit, concerning regulation of hazardous waste
recyclers.

The responses to your questions are attached. Please note
that the responses address the Federal regulations for
generators of over 100 kilograms of hazardous waste, or 1
kilogram of acute hazardous waste. Most of the generators that
responded to the July 1987 survey conducted by the EPA Small
Business Ombudsman, referenced in your letter, were actually
conditionally exempt generators under 40 CFR Section 261.5. As
you know, regulation of this conditionally exempt waste,
including regulation of recyclers who accept such waste, is a

State matter.

Please contact Michael Petruska at (202) 475-9888 if you
have any questions on this response.

Sincerely,

AW U G B

Sylvia K. Lowrance
Director
Office of Solid Waste

Attachment
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ATTACHMENT
Can incoming listed hazardous wastes be stored at [a
recycling)] site for up to ten days and then be moved {on
the same site)] to the recycling process, where recycling
begins immediately? What distinction is drawn between a
transfer facility located on contiguous versus
non-contiguous property in relation to the recycling
operation?

The transfer facility provisions of 40 CFR Section 263.12
apply to holding of waste in the normal course of
transportation. Arrival of the waste at the designated
facility constitutes completion of the transportation
phase, so the 10 day limit is not applicable at the
recycling facility. If waste is off-loaded from vehicles
directly in recycling equipment at the facility, however,
this off-loading area is not a storage facility. Each
recycling facility has to be evaluated on a case-by-case
basis to determine whether storage is in fact occurring.

The distinction which is drawn between a contiguous
transfer facility and a non-contiguous one is best
described by stating that the Section 263.12 regulation
was promulgated to account for normal transportation
practices. A transporter who ships to a piece of
property contiguous to a recycling facility has
technically completed the transportation phase if no
further "transportation" (as defined in

Section 260.10--movement by air, rail, highway, or water)
is to be conducted. Thus, a piece of property contiguous
to a recycling facility must meet the definition of a
designated facility. A piece of property that is pnot
contiguous to the recycling facility technically could be
a transfer facility provided further movement by air,
highway, rail, or water will occur. There is potential
for a transporter to deliver hazardous waste to a site
close to the recycling facility, and still qualify for
the transfer facility exemption; however, in an
enforcement situation, this activity may not qualify for
the exemption, which was intended to cover situations of
limited in-transit storage.

Is this (Question #l1) a transfer facility as defined in
Section 260.107?

As explained above, designated facilities cannot have
transfer facilities on their property. The recycling
facility may or may not need a RCRA storage permit,
depending on the factual situation at the facility.
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How should the definition of "storage®™ be interpreted?
Is there a specific time limit on storage for this
situation?

The Agency has interpreted conveyance into a recycling
unit as not regulated, while holding of hazardous waste
for a matter of a few hours is a site-specific
determination, and may or may not constitute storage.
Each recycling facility that attempts to claim an
exemption for their storage activities will have to be
evaluated individually, and the owner or operator must
maintain all supporting documentation under Section
261.2(f).

What has been the EPA’'s and other State’s practice for
addressing this issue for containerized hazardous wastes?

Based on discussions with four authorized States, three
of four stated that any storage prior to recycling is
regulated. One stated that a recent policy was developed
in which hazardous waste received from off-site and
placed into the recycling unit by nightfall of the
calendar day it was received at the facility would not be
considered stored.

Would such a facility be exempt from the hazardous waste
permitting requirements (i.e., can the facility operate
under transporter, transfer facility and generator
requirements)?

Such a facility could not operate under transporter and
transfer facility requirements, although they may qualify
as a designated facility under Section 260.10 if they
recycle without prior storage. As explained above,
however, holding of drums for a few hours may not be
storage. Further, the facility could be constructed so
that the conveyance to the recycling unit is the only
holding which occurs prior to recycling, so that there
would be no RCRA storage area.

If a hazardous waste storage permit is required, this
type of operation will most likely not continue, and new
prospective recycling operations will be discouraged from
starting. What other methods of encouraging recycling of
hazardous waste could you suggest?
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A: EPA is currently evaluating how its regqulatory structure
affects recycling. You should note that a number of
exclusions (i.,e,, Sections 261.2(e), 261.4(a)(6), (a)(7),
(a)(8)), exemptions (j,e,, Section 261.6 (a)(3)), and
variances (j,e,, Section 260.30) are available for
recyclable materials. We are considering whether
additional such mechanisms should be established, and
whether some broader mechanism, such as a special
recycler permit (perhaps similar to the one created by
Congress for used oil under RCRA Section 3014(d)) mignt
be appropriate.

You should be aware that a number of recycling facilities
that provide storage of hazardous waste on site prior to
recycling the waste have complained that their competitors are
circumventing the spirit of our regulations by recycling directly
from the transportation vehicle and not obtaining a RCRA storage
permit. They have encouraged EPA to modify the regulations to
state that such practices constitute storage and should be fully
regulated under RCRA.
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JAN3 1988

MEMORANDUM

SUBJECT: Regulation of Hazardous Waste Transfer Operations

FROM: Sylvia K. lowrance, Director
Office of Solid Waste (0S-300)

TO: B. G. Constantelos, Director
Waste Management Division (5H~-12)
Region V

We have evaluated the issues raised in your October 31, and :
November 9, 1988, memoranda regarding the need to regulate '
containers transferring waste directly to incinerators, boilers,
or industrial furnaces.

You expressed concern about the Agency’s policy that trans-
port vehicles are not considered storage vessels when located
on-site for short periods during the transfer of hazardous waste
fuel directly to a combustion device. Apparently, a number of
facilities have used this policy to avoid obtaining a storage
permit. Your concern is that, without a feed storage tank to
enable continuous mixing and, if necessary, heating of hazardous
waste fuels, steady-state combustion conditions cannot be main-
tained. You suggest that we include in the proposed boiler and
industrial furnace rules a provision requiring a fuel blending
and storage tank.

We agree with you that a blending and feed storage tank can
be a useful approach to solving problems associated with
assessing & uniform feed. We are not sure, however, that a
blending tank is needed in every case irrespective of the
unloading time and properties of the waste fuel. Moreover, the
trial burn should be used to determine if a facility can comply
with the emissions performance standards without a feed storage
tank. Nonetheless, we will request comment in the proposed boiler
and industrial furnace rule on whether blending and storage tanks
should be required to ensure a maintain uniform feed and a steady
state operation of the waste combustion facility.



Notwithstanding where we end up on that issue, we encourage
you to establish-permit conditions as necessary to protect public
health and the environment using the omnibus authority of
Section 3005(c) (3) of RCRA. Controls may be needed to address
the potential for spills, fires, and explosions during the
transfer operations. Thus, it may be appropriate to apply the
storage facility standards to the transfer operation. We will
discuss in the preamble to the boiler and industrial furnace rule
the use of the omnibus authority to address the hazards posed by

transfer operations.

If you have questions or comments, your staff can contact
Mr. Dwight Hlustick at (202) 382-7926.

cc: Incinerator Permit Writers’ Workgroup
Dave Bussard
Joe Carra
Dev Barnes
Carrie Wehling
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

APRIL 89
A. RCRA
1. Generator Standards Applicable To Transporters

“Are transporters considered generators when they mix wastes of different DOT
descriptions? -

No. Transporters who mix wastes of different DOT descriptions are not
considered generators of the waste, however, they must comply with 40 CFR
Part 262, “Standards Applicable to Generators of Hazardous Waste” (Section
263.10(c)). The transporter does take on some of the responsibilities and
duties of a generator when he mixes wastes that are in his custody, including
making sure the wastes remain properly manifested in the manner required
by Parts 262-263. When transporters combine similar wastes, this act does not
“generate” a new waste. It might, however, necessitate a new manifest or an
amendment to the manifest when the act of mixing wastes changes the
accuracy of the information on the manifest, by altering the container types
and/or volumes contained or by changing the chemical or physical nature of
the waste, so that the DOT proper shipping name on the original manifest is
no longer accurate. If a new manifest is necessary, previous manifests must
be attached to, and conveyed with, the new manifest.

Source: Emily Roth (202) 3824777
Research: Joe Nixon (202) 488-1487
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18 AUG 89

William L. Bider

Manager - Environmental Protection
Trans World Airlines, Inc.

P.O. Box 20126

Kansas City International Airport
Kansas City, Missouri 64195

Dear Mr. Bider:

This letter is in response to your letter of July 18, 1989.
You ask if TWA's St. Louis Airport facility requires one or more
EPA Identification numbers. The determination in this case must
be made by State and EPA Region personnel. However, we can provide
you with a general description of the relationship between the EPA
ID number and a facility location, or "site" requiring such a
number.

Generators and- transporters of hazardous waste must obtain an
EPA identification number from the EPA Administrator before they
treat, store, dispose of, transport, or offer for tranportation,
hazardous waste (40 CFR Section 262.12). The numbers are cbtained
by submitting a notification form, EPA Form 8700-12, to the
Administrator. The numbers are issued to each generator on a by~
site basis. Therefore, if TWA has facilities in various locations,
each facility, by site, must have an EPA ID number.

The definition of "on-site® as referenced by you in your
letter and as found in 40 CFR 260.10, may be helpful in determining
if TWA's St. Louis Airport facility constitutes one or more
“sites." - "'On-Site' means the same or geographically contiguous
property which may be divided by public or private right-of-wvay
oo™ From your description it appears that all of your airport
facilities are on a single property. It is unclear, howvever,

‘whether there are any rights-of-way to which the public has access.
If there are, the entrance and exit betwveen the properties must be
at a cross-roads intersection, i.e. vehicles may not carry



sted waste along the public right-of-way. The information
you gave us thus seems to show that under EPA's regulations you
would only need one identification number. However, as stated
previously, the State is the appropriate authority for making this
determination. Also, you should be aware that State regulations

may dictate a different result.

Jnmanife

If you have any further questions in regard to this letter,
you may contact Emily Roth of my staff at (202) 382-4777.

Sincerely,

Devereaux Barnes, Director

Characterization & Assessment
Division

office of Solid Waste
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\m 8 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
: WASHINGTON, D.C. 20460
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JIN 7180
OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE

MEMORANDUM

SUBJECT: Transportation Redulat.i

FROM: Sylvia K. Lowran 1£.‘ z/

Office of Solid "i- :
TO: Robert L. Duprey,|Director

Hazardous Waste Management Division
Region VIII

Thank you for your memorandum of February 26, 1990, in which
you describe a situation of concern related to hazardous waste
transportation. In the situation you describe (and described in
the accompanying letter from the State of Utah) a hazardous waste
transporter appears to be transporting hazardous waste
unnecessarily through numerous transporters to "buy" time in
which to accumulate a quantity of hazardous waste sufficient to
£ill a tank truck. The events as described raise the possibility
that this chain of shipments is not consistent with a "normal
ccurse of transportation" as described in the Federal Register
nctice of December 31, 1980 (45FR86966). Our response is based
upon, and limited to, the facts as you have described them.

In developing the hazardous waste transportation
regulations, EPA differentiated between the storage of hazardous
waste (requiring the obtaining of a RCRA permit) and the holding
of waste for short periods of time during the course of
transportation. EPA specifically stated that transporters who
hold hazardous wastes for a short period of time in the course of
transportation should not be considered to be storing hazardous
wastes, and should not be required to obtain a RCRA permit or
interim status and comply with the standards of Parts 264 or 26S5.
EPA allows transporters to hold wastes at a transfer facility in
the course of transportation for up to 10 days. This regulatory
relief measure applies to the holding of wastes which is
incidental to normal transportation practices. If the waste is
held for more than ten days at a particular location, a RCRA
permit is required, and the transporter must comply with the
applicable storage standards and permit requirements.

Printad on Recycied Peper



Violations of the transportation requlations may be occuring
in situations where State or EPA Regional enforcement authorities
determine that a transporter has .held waste at one location for
longer than 10 days, or has held waste in a manner which is not
consistent with the normal course of transportation. Two
examples of activities which ordinarily would be inconsistent
with the normal course of transportation are: (1) waste not
being transported from a site at all, but rather, possession of
the waste is changing from one transporter to another while the
waste remains at one site, or, (2) waste is routed to the same
geographic location more than once during the course of

transportation.

Furthermore, the act of simply routing hazardous wastes to
numerous transporters for extended periods of time may, at some
point, no longer be consistent with the normal course of
transportation. EPA noted at the time of promulgation of the
transfer facility requirements that the transportation industry
had indicated that shipments of hazardous waste normally take no
longer than 15 days, including both on the road time and
incidental temporary holding. While circumstances may
occasionally justify periods significantly longer than 15 days,
the 49-day chain identified in the documents from Utah strongly
suggest that the intermediate purported transfer facilities were
not holding the waste incident to the normal course of
transportation.

Of course, our interpretation of the situation you describe
is based upon, and limited to, what you have documented in your
letter, and does not mean that there cannot exist additional
circumstances not described in your correspondence that would be
material to any determination of a violation. We cannot discount
the possibility that, sometimes, under particular circumstances,
activities such as those described above may be consistent with
the normal course of transportation. The enforcement authority,
either the State or EPA Region, must determine, based on the
factual situation, whether the circumstances involved are in
keeping with a normal course of transportation.

We are planning to consider the other question you raised
(regarding re-manifesting of wastes received from multiple
sources by transporters) as we discuss outstanding manifest
issues as part of a project recently bequn by a working group of
states under an agreement between EPA and the National Governors'
Association. This project will evaluate the current manifest
system and provide input on potential improvements. BEPA staft
met in March of this year with the state manifest coordinators
group to kick off the project. PFor information on this project,
please contact Russ Brodie of the National Governor's Association
at (202) 624-530S5.

Thank you for bringing this transportation situation to my
attention. If you have any questions regarding this memorandum,
please have your staff contact Emily Roth, at FTS 382-4777.
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MEMORANDUM

SUBIJECT: Transfer Facility R%latic;n Lnterpretation

FROM: Sylvia Lowrance, Directar g
| Office of smﬁ—w;:fe/ -'~.//4//4?;

TO: David Ullrich, Acting Director |

Waste Management Division (SH-12)

Thank you for your memorandum of July 19, 1990, requesting an interpretation of
the regulations pertaining to "transfer facilities” in relation to designated facilities and
permitted and interim status facilities.

The first issue you raise concerns whether a permitted or interim status treatment
and storage facility can function as a transfer facility and temporarily store hazardous
waste destined for another facility (the designated facility) for processing. The answer to
this question depends on whether the transfer facility is also the "designated facility”
indicated on the manifest. A permitted or interim status facility that has not been
designated on the manifest as the "designated facility” may serve as a transfer facility for
shipments of waste awaiting further transportation to the designated facility. The
l_imiting conditions are the definition of "transfer facility,” itself (Section 260.10) and the
provisions of Section 263.12, i.e., storage not to exceed 10 days, and containers must
meet DOT requirements. A perrmtted or interim status treatment and storage facility

“that js the "designated facility” for a particular shipment of waste _c_annm_ﬁ.;m_gm_gs_g
transfer facility with respect to that waste. "Designated famhty is defined in 260.10 as a
hazardous waste treatment, storage, or disposal facility that is permitted or has interim
status, that is regulated under 40 CFR 261.6(c)(2) or Subpart F of 40 CFR Part 266, or
another facility allowed by the receiving State to accept such waste and that has been
designated on the manifest by the generator pursuant to 40 CFR 262.20. [See 55 FR
2353, January 23, 1990 for recent EPA statement on the designated facility issue.}

The term "transfer facility” is defined in 40 CFR 260.10 as "any transportation
related facility including loading docks, parking areas, storage areas and other similar
areas where shipments of hazardous waste are held during the normal course of trans-
portation.” The key part of this definition is the phrase "during the normal course of
transportation.” Arrival of manifested shipment of wiste at the "designated facility"
constitutes completion of the transportauon phase, sucu that the transfer facility
provisions will no longer apply. That is, the manifested shipment cannot be stored for

-
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10 days or less under 40 CFR 263.12 once it arrives at the designated facility. This issue
is discussed in the attached letter dated August 31, 1988 from Sylvia Lowrance, Director
of the Office of Solid Waste, to Richard Svanda, of the Minnesota Pollution Control
Agency. - , .

The second issue you address is the consolidation of wastes by a transporter at a
transfer facility. Wastes are routinely combined at transfer facilities; often
containerized waste is transferred to a tanker truck. However, you are correct that the
December 31, 1980 Federal Register as well as subsequent notices on the topic of
transportation do not place any additional requirements on transporters that consolidate
wastes at transfer facilities.

There are no EPA Federal standards or requirements that apply specifically to
transfer facilities other than the storage time limitation of 10 days and other provisions
of 263.12. There have not been any new policy or guidance documents on the topic of
transfer facilities since the regulations were promulgated. However, you should note
that transporters who store hazardous waste at transfer facilities must comply with all
applicable requirements of the transporter regulations of Part 263 (e.g., Subpart C,
Hazardous Waste discharges).

Under certain circumstances, transporters are required to comply with the
requirements that apply to generators of hazardous waste. A transporter who mixes
hazardous wastes of different Department of Transportation (DOT) shipping
descriptions by consolidating them into a single container must comply with 40 CFR Part
262, Standards Applicable to Generators of Hazardous Waste (40 CFR 263.10(¢)(2)).
The Agency does not intend to encourage transporters to combine wastes of different
DOT descriptions. On the contrary, the imposition of the generator requirements
should provide sufficient cause for the transporter to avoid such waste combinations
whenever possible. The transporter who mixes hazardous wastes of different DOT
descriptions is obligated to remanifest the waste. For example, a change in the DOT
"proper shipping name” or hazard class would require the completion of a new manifest.

The act of combining wastes may also result in changes in containers. Therefore.

the container designations on the manifest would need to be changed as well. In a
situation involving only one or two minor changes, such as container changes, the
original manifest could be marked to reflect the changes. In other cases such as the
situation mentioned above involving a change in shipping description, a new manifest
would have to be initiated. In any case, whether a new manifest is initiated or not, the
waste m Y : . oy i di

igi ' igi of the waste. In other words, transporters
would not be able to combine waste (resulting in a DOT description change), and
remanifest the waste to a designated facility that was not indicated on the original
manifest by the original generator as the designated facility.

In regérd to the compatibility of wastes being mixed, I refer you to the document
entitled "A Method for Determining the Compatibility of Hazardous Wastes," order
number 600/2-80/076, available from EPA’s Office of Research and Development ((513)

2



569-7562). An individual consolidating wastes in containers should also refer to
Appendix V of 40 CFR Part 264. This appendlx groups materials according to their
potential mcompanbxhty

With respect to your questions regarding notification, several issues require
clarification. Under Subpart D of 40 CFR 266, facilities which qualify as marketers or
burners are required to notify the Agency of their hazardous waste fuel activities, even if
they had previously obtained an EPA identification number. See 40 CFR 266.34(b) and
266.35(b), respectively. Marketers are defined as generators who market hazardous
waste fuel directly to a burner, persons who receive hazardous waste from generators
and produce, process, or blend hazardous waste fuel, and persons who distribute but do
not process or blend hazardous waste fuel. If the service centers fall into any of these
categories, they are considered marketers of hazardous waste fuel and are required to
renotify to identify their hazardous waste fuel activities.

You are correct that the EPA identification number is location-specific. Under 40
CFR 263.11, a transporter is prohibited from transporting hazardous wastes without
having received an EPA identification number. Currently, this number is assigned to the
transportation company as a whole; all of the individual transporters (trucks) in a given
shipping company have the same EPA ID number, the number that the transportation
company was issued and which is issued to the company’s headquarters location.

Your final question concerns the identification number that should appear on the
manifest accompanying the waste at the transfer facility. Regardless of whether the
transfer facility is acting as a transfer facility or a regulated storage facility, the
identification numbers appearing on the manifest would be the EPA identification
numbers associated with the generator of the waste, all the transporters who transport
the waste, and the designated facility.

In the situation you describe, in which one company transports waste to and from
a transfer facility it operates, and the waste remains under the control of the transporter,
no separate EPA ID number need be entered on the manifest specific to the transfer
facility. However, you should note that waste must remain under the control of a
transporter as designated on the manifest while at a transfer facility. As described in
‘detail in the regulations, a transporter may only deliver wastes to: (1) the designated
facility listed on the manifest, (2) an alternate designated facility, (3) the next designated
transporter or, (4) a place outside the United States designated by the generator (40
CFR 263.21). Until the signature of the designated facility or subsequent transporter is
obtained, the waste is considered to be in the custody of the transporter who last signed
the manifest (45 ER 12739; February 26, 1980).

As mentioned briefly above, transporters must comply with the generator
standards of 40 CFR Part 262 when they mix wastes of different DOT descriptions (40
CFR 263.10(¢c)(2)). They must remanifest the waste to accurately reflec. the
composition of the waste. Although they may indicate on the manifest in box 15 the
name of the original generator(s) of the combined waste, they must represent themselves
as the generator of the new waste. Although by creating or generating a new waste they

3



have taken on some of the generator requirements, the transporter should continue to
manifest the waste to the designated facility as indicated on the original manifest by the
original generator.

I realize that this letter contains an abundance of information. If you would like to

discuss any of the topics further, please have your staff contact Emily Roth of my staff at
FTS 382-3098. | '

Attachment
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«.gkransfer Facility as Central Collection
voint

A company generates small quantities of
hazardous wasze at several separate field
locations. The company does generate more than
100 kilograms of hazardous waste per month at
each separaze field location. May the company
use a transfer facility as a central collection point
to consolidase waste from these field locations?

Yes. A company may consolidate waste from
several locations or generadon sites at a central
point provided that certain requirements are met.
First, each generaton site must have an EPA
Idendficaton No. and meet all applicable
requirements under 40 CFR Part 262. In
addition, each shipment of hazardous waste must
be accompanied by a hazardous waste manifest
-~ the ransporter must also have an EPA

ificadon No.

The transfer facility provision under §263 12
~ may be applied t0 a situation such as this one
under the following conditions. According to
§260.10, a rransfer facility is defined as “any
wransponation-related facility including loading
docks, parking areas, storage areas and other
. similar areas where shipments of hazardous w sste

are held during the normal course of
transportation.” The transfer facility is the
place where gansporters consolidate shipments
or transfer shipments to different vehicles in
order to redirect them; this activity usually
takes place over a short period of time. (45 FR
86966; December 31, 1980) Secton 263.12
allows a gansporter to store manifested
shipments of hazardous waste at a transfer
facility for up to 10 days without obtaining a
permit. During this time the hazardous waste
must be held in containers which meet
Deparument of Transportation (DOT)
packaging requirements. As long as the central
collection point meets the definition of a
transfer facility, the company may use it to
consolidate shipments of hazardous waste from
different generation locations. Note that if a
ransporter mixes hazardous wastes of different
DOT shipping descriptions, §263.10(c)
requires compliance with 40 CFR Part 262,
Standards Applicable to Generators of
Hazardous Waste.
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NOV 29 1985

Mr, Cavid Boulter

Asbeng Director, %aine Departmsent of
¥nvironmental Protection

Bureau of 0i{l and Hazardous
Materials Control

State Rouse sStation ¢17

Augusta, Maine 043133

Dear Mr., Boulter:

On Pebruary 6, 1935, Transport Canada published new
regulations tor the transport of hasardous materials. These
regulations, which became effective oa July 1, recognisze the
Uniform dazardous waste Manjifest (UHWM) for those shipwents
originating in the United States and destined for Canada.
Thus, under the Canacdian regulations, U.S. generators are
only required to prepare and transporters only neea to carrcy
the U.,35., manifest for rasarcdous waste shipments to Canada,

I have been askec by Environment Canada if this Agency
wouls consider zecoyniszing the Canadian manifeat for those
hagtardous waste shipments moving from Canada to the Unitec
States. PRefore discussing this subject further with Eanviron-
ment Canada, 1 first wanted to solicit comments from those
States wvhich are most Airectly involved {n Canadian trans-
boundary movements. Towvard this end, I have enclosed a copy
of the Canadian manifest form for your review and comment,

In particulsr, 1 would appreciate your comaents on whether
the format, number of copies, and information requirements on
the Canadian manifest form meet your State's manifest infor-
sation reguirements. Specifically, 4o you support the
initiation of a federal rulemaking action which would allow
the use of the Canaaian manitest form for any hazardous vaste
shipment oriyinating in Canada. 0Of course, I also welcome
any other comaents you may have on this subject.



-

1 plaa to discuss this {ssue with Nr. Vic Shantora of
Baviroament Canada early next month., Therefore, ! would
appreciate your comments by December 6. In order to save
time, 1 suggest that your staft contact Me. Carolyn Barley
on 202-382-2217 to discuss your comments.

Thank you for your help.

Sincerely yours,

Bruce R. %Weddle
Diroctor
Permnits and State Programe Division

Enclosure

¢e: Richard Baker (Naine)
sue Moreland (ASTSWMO)
ocbert Malpass (ASTSWNO)
Xi¢c Bhantora (Bnvironment Canada)

NH=-563:1CB1cC3:382-2117:10~-25-85:CC's disk9.docl
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

OCTOBER 87

Manifesting Requirements

40 CFR Section 263.20(a) requires that a transporter only
accept waste which is accompanied by a manifest signed by
the generator. Section 263.20(b) requires a transporter to
sign and date the manifest, acknowledging receipt of the
waste as it is described in the manifest. A generator loads
his waste directly into a bulk tank railcar. The rail
transporter will then distribute the load among three
trucks. How would the manifesting requirements be handled?

The generator would cut three manifests and on each the
total volume transported would be indicated with a
notation that the waste will be split into thirds.

Each manifest would require original signature of the
generator and the rail transporter. The signed
manifests would be mailed to the trucking company which
would then give each of the three truck drivers one of

the manifests.

Source: Paul Muschovic (202) 475-7736
Research: Laurie Huber

This has been retyped from the original document.
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June 18, 1980

Subject: Questions on DOT's role in the Transportation of
Hazardous Waste

From: Bruce Weddle, Deputy Director
State Programs and Resource Recovery Division (WH-563)

To: Janet DeBiasio
Hazardous Waste Section
Region I

The following are our responses to the questions you raised
in your memorandum of May 8, 1980 on the above subject:

Question

Since U.S. DOT is broadening its authority to control
intrastate commerce, who in DOT will be responsible for
inspection, compliance and enforcement of the federal
transportation regulations in Region I?

Answer

DOT's hazardous materials regulations will not apply to
intrastate motor carriers operating in a state which has interim
authorization. However, DOT's regulations will be applicable to
intrastate motor carriers when that State receives final
authorization. In states where EPA is running the program, the
DOT hazardous materials rules will apply beginning on November
20th (the effective date of those rules). DOT and EPA are
developing a plan for implementing the DOT/EPA Memorandum of
Understanding which will include intrastate inspection,
compliance, and enforcement. This plan will identify the
specific offices within DOT responsible for enforcement
activities. For further information on DOT's responsibilities
for enforcement, I suggest that you contact Bill Nalley, DOT
headquarters (755-5893).

Question

When a state submits an application to EPA to manage a
hazardous waste program, it is assumed that U.S. DOT will allow
the enforcement of the Federal Transportation Regulations, 49 CFR
100-199, to be carried out on the state level. Who makes the
determination as to whether the state's transportation
legislation and regulations are substantially equivalent and
consistent with the Hazardous Materials Transportation Act and 49
CFR 100-1997?

This has been retyped from the original document.



Answer

In terms of intrastate transportation, DOT specifically
stated in the promulgation on May 22, 1980 that the regulations
do not apply to intrastate motor carriers in those states with
interim authorization. Final authorization will only occur at
the state level when state regulations are equivalent to DOT
regulations. For interstate transportation, DOT and EPA may step
in when HW transportation procedures ar not in compliance with
DOT HW transportation regulations.

The determination of whether a State's transportation
legislation and regulations are substantially equivalent with the
Federal program will be made by EPA. The RCRA State Interim
Authorization Guidance Manual, which will be available this
month, will provide the guidance necessary to make that
determination.

The Agency has not negotiated who will make the
determination of equivalence with DOT since we are focusing
attention on matters related to interim authorization. Since
this subject relates to final authorization, a decision as to who
will determine equivalency between State and Federal regulations
will be dealt with at a later date.

Question

When there is a hazardous waste spill during transit, the
hauler submits a report to DOT. DOT, in turn, notifies EPA of
the incident. Who in DOT will be receiving the report for the
New England area and where in EPA does DOT intend to transmit
copies of the incident report?

Answer

In the event of a hazardous waste spill during transit, a
transporter must submit a written report as required by 40 CFR
171.16 to the:

Associate Director for Hazardous Materials Regulations
Department of Transportation
Washington, D.C. 20590

DOT will then provide copies of the incident reports to
Headquarters. The forthcoming plan for implementing the DOT/EPA
MOU (as discussed in the first answer) will address this
particular issue.

This has been retyped from the original document.



Question

I have read the draft Memorandum of Understanding between
EPA and DOT. Would you explain difference in jurisdictions and
responsibilities of the Bureau of Motor Carrier Safety (BMCS),
Federal Highway Administration's Washington office (FHWA) and
DOT? When will we know who will be Region I's contact in these
different agencies?

Answer

The Bureau of Motor Carrier Safety (BMCS) is a part of the
Federal Highway Administration, (FHWA) which is a part of the
Department of Transportation. (See organizational chart
attached.) BMCS's primary function is to reduce fatalities,
injuries and property damage, as well as increase public safety
in the highway transportation of hazardous materials. The BMCS
and the FHWA field staff enforce the Federal Motor Carrier Safety
Regulations pertaining to the transportation of hazardous
materials by the highway mode.

The Federal Motor Carrier Safety regulations govern
qualification of employees whose work affects safety of
operation, maximum hours of service of such employees, safety of
operation of commercial vehicles; and vehicle safety, including
performance requirements, parts and accessories, and maintenance
of vehicles. The Hazardous Material Regulations, among which are
requirements for shipping papers, placards, containers, labels,
etc., concern the safe transportation of hazardous materials.

The field programs of BMCS are administered by FHWA's nine
regional offices. The contact person for each Region, as well as
for each state in that Region, is provided in the office of Motor
Carrier Safety's "Field Roster." A list of the FHWA contacts.

I hope these answers are sufficient, but, if you need
further clarification or information, please contact Wolf R. Gill
or Carolyn Barley (755-9145).

Attachments

cc: Regional Generator/Transporter Coordinators
w/attachments

This has been retyped from the original document.
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MEMORANDUM

SUBJECT: Progran Implementation Guidance On Issuance of
Provisional EPA Identification Numbers

FROM: Steffen W. Plehn W Eﬂiﬂ/

Deputy Assistant trator

for Solid Waste ( 2)
R. Sarah mmwn’@‘%,m
Deputy Assistant inigtrater

for Water Enforcement (EN-335)

10: PIGS8 Addressees
and Regional Notification Contacts

lssue:

Should the Agency establish a new procedure to facilitate
rapid issuance of EPA identification numbers to generators or
transporters during spills or other unanticipated events?

Discussion:

The final RCRA Sudbtitle C regulations effective November 19,
1980 include requirements for hazardous waste generators and
transporters to obtain EPA identification numbers. Generators and
trangporters who did not obtain an EPA identification number
during the notification period may obtain one by applying on
EPA PFPorm 8700-12. Concern has been expressed by some EPA
Regional Offices and some members of the regulated community
that the regulations do not provide for rapid issuance of
identification numbders during spills and other unanticipated
iacidents where a person may hecome a hagardous waste generator
or transporter. The following scenario illustrates this
type of situation.

A spill of gasoline, which met the ignitable characteristic
of hazardous wasts, occurred at a gasoline £illing station.
The station 4id not have an EPA identification number. Once
the spilled material was contained in barrels, the station
operator judged that keeping the barrels on-site for several
woeks while waiting for an identification number could be



dangercus. The transporters he contacted would not pick up
the waste to take it to a facility unless the station operator
produced a manifest bearing the generator's identification number.
The operator called his EPA Regional Office to obtain a

number but was told that the regulations do not provide for
their issuance over the phone, and that application would
have to be made on Form 8700-12. Obviocusly, that solution
was unworkable, for it prevented timely and safe handling of
the waste. Later that day it was resolved that the Regional
0ffice would issue a special identification number over the
phone to the operator, thus enabling him o have the waste
transferred to another locaticn without delay. This is one
of several examples brought to cur attention, indicating a
need for rapid identification number issuance. .

In response to this need, the Agency will publish a
Notice in the Federal Register as soon as possible announcing
that EPA Regional Offices may in certain instances and at
their discretion issue provisional EPA identification numbers.
The Regional Notification Contacts will be listed as contact
points. I urge those individuals to plan for implementation
of this new procedurs.

At this time, we have identified a general set of circumstances
where issuance of a provisional identification number would be
appropriate. As the hagardous waste program matures, other
applications will probably become apparent. Officials may waive
the EPA identification aumber requirements for generators
and transporters engaged in immediate hagardous wvaste removal
following a discharge incident. (See 40 CFR 263.30(b) and
EPA Headquarters guidance memo %0 Regional Offices on emergency
response, 11/19/80.) Por a variety of reasons a waiver may
not be authorized, or if a waiver is authorized, the generator
or transporter may still identify a practical need for obtaining
an identification number bdefore transporting the waste. In
such a case, an oral or written provisional ideatification number

may be issued by a Regional Office.

Decision: .

Regional 0ffice personnel should be prepared to issue
provisional numbers on a 7-day, 24-hour basis. Preparations
should also be made to issue these numbers orally either over
the phone or in person, as well as in writing.

ioaamcndod procedures for issuing a provisional identi-
fication number are as follows:

a) Ascertain the need for a provisional number from the
applicant.

D) If a decision is made to issue the number, collect
as much of the information required for PForm 8700-12
as possidble.



e¢) Issue the number. We suggest this be done by usiag
a system devised internally in each Region. A
recommended format, similar to the standard EPA
identification number format, would have the two
letter state adbbreviation, followed by the letter °“P°
for °"Provisiocnal”, followed by a serially increasing
nine digit code for each subgequent number issued,
e.g., “VAPO00000428.° (These numbers will not be
part of the Dun and Rradstreet system and will moe
be entered into the nztional computar data base.)

4) Explain wvhat cooditions, i€ any, apply to the use or
duration of the aumber. Inform the applicant of
reguirwments for sudlmission of completed Pora 8700-12
wvithin 10 days of receipt of s blank form from EPA.

A final identification aumber may then be issued.

e) Document all procesedings and follow through as appropriate.

We intend that the provisional identification number be
a practical altarnative in situations where the standard
procedure for issuing EPA identification numbers would be
unreascnadly time=consuming. A regulation change is ot
zecsssary in order to implement this procedure, however,
future amendments to the generator and transporter regulations
will clarify and discuss other requirements wvhich may apply ¢t
persons~who recelve provisional numbers. The establishment
of this procedure is pars of g larger effort by the Agency
o address the applicstion of tie Sudtitle C regulations ¢
hazardous wvaste discharges and other circumstances requiring
rapid response. Your comments and suggestions are wvelcome.



TSDF Administrative Requirements
(Parts 264 and 265)
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

FEBRUARY 85

Section 213 of the RCRA amendments requires that
owners/operators of land disposal facilities operating under
interim status submit Part B permit applications certify
compliance with applicable groundwater monitoring and
financial responsibility requirements by November 8, 1985.
If these requirements are not met, interim status is
terminated. Would an owner/operator with a treatment
surface impoundment operating under interim status fall
under the requirements of section 213 and, therefore be
required to submit a Part B and an appropriate certification
by November 8, 19857

Yes; the owner/operator of a treatment surface

impoundment must comply with the requirements of
Section 213. The definition of land disposal units

includes all land based hazardous waste management
units. Therefore, owner/operators of facilities with
landfills, surface impoundments, waste piles, and land
treatment units must comply with Section 213.

Source: Bryan Wilson (202) 382-4534

This has been retyped from the original document.



General (Subpart A)

ATK1/1112 /12 sm
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Mr, J.E. Seavy, Plant Manager RB: WCBLGO34d
Eercules, Incorporated

P.C. BOX 249

wock RMoad

Burlingten, M.J. 08016

Dear Mr. Seavy:

This letter is written in reference to the exclusion
petition submitted by Hercules, Incorporated of Burlingtor,
New Jersey. Hercules reguested an exclusion for the wastewater
stream generated at its Burlington facility, presently listed
57 containing methanol, a spent solvent, This waste is produced
wvhen the solvent (EPA Hazardous Waste No, P003), which is used
in the manufacturing operation, is discharged to the plant's
vastewvater treatnent systex for treatment,

On Hovember 17, 1981, EPA amended the haszardous waste
regulations under the Resource Conservation and Recovery Act to
exempt certain categories of mixtures of solid wastes and
hasardous wastes from the e;o-umptlon of hasardousness (see
46 PR 56582)., 1In one case’/certain wastes are listed in Subpart
D solely because they exhibit one or more of the characteristics
of hasardous wvaste identified in Subpart C of the regulations.
Mixtures of any of these wastes and other solid wvastes, prior
to the amendment, were presumptively hagzardous by application
of the mixture rules and remained haszardous unless the wvaste
mixtures were excluded pursuant to 40 CPR 260.20 and 260.22,
The Agency has, however, exemptad mixtures of solid (non-
hasardous) wastes and listed (hazardous) wvastes that are listed
solely for exhibiting.a characteristic from the presumption of
hasardousness since these waste mixtures can be tested to
detormine whether they still exhibit the hasardous waste
characteristics., Therefore, mixtures of these wastes listed
solely for emhibiting a characteristic and other solid vastes
are no longer eonntdotod to be ptut-punly hasardous.

Hercules hao stated that thoy have reviewed the treated waste
stream generated a their facility in light of the November 17,
1981, amendment to the mixture rule and have concluded that this
wvaste would no longer dbe considered hatardous., The Agency has
not made an independent evalustion of your situation dut, rather
is accepting your statement as fact.
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As a result, it is no longer necessary for you to petition
the Agency for exclusion of your wastes. Therefore, this letter
is to indicate to you that, based on your interpretation, we are

slosing your file.

Bowaver, {f the manufacturing or wvastewater treatment
system at gowr facllity undergoes any process changes, this
vaste eculd oace again be considered s hasardous waste. gach
ponezator {s-aultimately responsible for deterwining whether hie
vaste exhibits any of the characteristics of a hasardous vaste
(l:0., ignitablility, corrosivity, reactivity, and EP toxicity)
a8 Gescribed in 40 CPR 261, Subpart C. 1If the waste must be
managed in accordance with the hagardous waste management
regulations. toes

I1f T can be of any further assistant to you in this matter,
please do not hesitate to contact Mr. Matthew Straus or
Mr. William Sproat of my staff at (202) 382=4770.

Sincerely yours,

Zileen B. Claussen
Director
Office of Management, Information,
and Analysis

cC:1 Mg, Sonya Shashoua
N.J. Department of Envirommental Protection
Division of Fnvironmental Quality
80li{d Waste Administration
32 £ Hanover Street
Trenton, N.J. 08623

NA:SZGB:X?d770:7/6/‘3191818300344

-5658/BSPROAT:
wi-5 / . c°rt.ct.d3”'37/'/83
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H =  Can leachate fram a landfill.or lijuid hazarcdecus waste be viewed a1s wasta—
water so that the wastewater tanks nandling these waste straams ara
excluded fram regulation by 265.1(¢)(10)?

wastewater has no rejulatory definition, but a resonable intersreta-
tion would be a ;rocess waste from an incdustrial process containing
approximately 1V o less contaminants. Treactment tanks for leachate
or liguid wastes sich as spent solvents cr ignitable liguids should
not De excluced fram regulation uncer 264.1(c)(10). It would be
incensistent to closely control wastes in s lancfill and not control
managemant of the hazardous constituents in the leachate fram them.

Source: Steve Lingle and fred Lindsey
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0o portadle treathment units connecties TtO a process unit meet the totally
enclosed treatment exclus:on?

ves, if the unit Jhen connected to 2 frocess is in cagpliance with
the Regulatcory Interpretive Letter (RIL 3d) which specifies the
paramezar of a totally enclosed treatment facility. Thus, pertadle
treatment units could De used at multiple facilities and be exclided
fram regulaticn by 265.1(¢)(3).

Sorce: tred Lindsey

B ]
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Timotny A. Taylor

wanj; Laboratcries, Inc,

Mail Stop 02GZ

4]l wWellman Street

Lowell, Massachusetts 01851

Lear Mr. Taylor:

This is in response to your letter of August 2, 1984,
in whicn you reguested an interpretation of RCRA regulations
regarding tanks used for emergency secondary containment, It
snoulac De understood that this interpretation applies only to
the Feceral regulations promulgated in 40 CFR Parts 260-2A5,
In states with EPA~-authorized haza'dous waste programs, the
state regulations will apply.

As provided under 4UCFR 5264.1(g)(8) and 5265.1(c)(11),f
emergency structures (including tanks) are exempted from the
regulatory standarcds of 40CFR Parts 264 and 265 (except for
the preparecness and prevention and contingency. plan require-
ments of those standards). 7o qualify for the exemption a
unit must be intencded exclusively for immediate responses to
discharges of hazardous wastes, such as burst pipes, ruptured
containers or tanks, breached dikes, and the like. Structures
used for responding to discharge events which occur periodically
or repeatedly, or in which containment or treatment extends
beyond the immediate response period, do not qualey for the
exemption. -

The applicability of the exemption to the three example
“seconcdary containment® tanks described in your letter must be - -
determinecd based on a site-specific assessment of each unit-
against the above criteria. For example, taking the case of
the tank used to contain spilled resicue from a truck loading/
unloading area, the exemption would apply to the tank only if
it could be demonstrated that such spills were extremely rare
and ungredictadble events,

I hope this ageguately answers your questions. Please let
me know if I can be of any further assistance.

Sincerely,

Y

Peter Guerrero :
Specxal Assxstant to the Dzvzsxon Dzrector
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A new landfill will have a separate owner and operator. Hhile
both parties will sign the permit,

a) 1is one party chosen as the “permittee®?

b) which party is liadle
1) during the operatﬁné'life?
{1) during closure/post=-closure?

a) Both the owner and operatdr are the “permitiees”®
on the permit; however, it 1s common for the
operator to assume responsidbility for meeting
permit conaitions,

b)i) Both the owner and operator are liable during the
facility's operasing life.

fi) Both the owner and operator are liable during
closure/ posteclosure of the facility, unless
the closure/posi-closure plans specify that the
owner of the facility is bdecoming the operator
3s well as the owner, This action would be
accompanied dy a perait modification and relieve
the origina) operator from liability (under
RCRA) during the closure/postclosure period.

Source: Chaz Miller
Research: Tom Gainer



9471.1985(01)

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

DECEMBER 84

-2=

2. £ a facility's interim status is terminatad, must the owner/operator of the
facility still meet the §265 interim status standards for closure, post=—:losurs,
anc financial responsibility?

Yes; a facility which has had its interim status terminated must meet 3263
standards, including those for closure, post-closure, and financial
responsidbility. A technical amendment to the interim status standards
#hich was published in the November 21, 1984 Federal Registar (49 FR 46094)
clarified that interim status standards are applicable to facilities whose

interim status is terminated until their closure and post-closure require-
ments are fulfilled.

Source: Libby Scopino (202) 475-8731
Research: Hilary Sommer
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QFFICE OF
SOLID WASTE AND EMERACENCY &E320

S

Mr. Fred Hansen

Director

Department of Environmental Nuality
%22 S.W. Fifth Avenue, Box 1760

Portland, Oregqon 97207
-~y
Dear Mr./ Nansen:

Thank you for your Auqust 21, 1986, letter regarding
accidental spills of listed or characteristic hazardous
wastes. Enclosed is the Agency's response to the eight
cuestions and issues that you raised. Please note that we
have referred one of your questions to the Superfund Office

and will forward a response to you. I hope this clarifies

the Environmental Protection Agency's requlation of spills
and spill cleanuns.

I1f I can be of further assistance, please let me know.

S cergly,

J nston Pox't
Asgistant Adrministrator

Enclosure-



l. Accidental snills of listed or characteristic hazardous
wastes which are cleaned un within a reasonahly short time.

The Resource Conservation and Recovery Act (RCRA) regulations
in 40 CFR Parts 264 and 265 Subparts C and D require immediate
actions to minimize hazards to human health and the environment
from any unnlanned, sudden or non-sudden releases of hazardous
waste or hazardous constituents. Sections 264.1(qg)(8) and 265.1(¢c)
(11) provide a requlatory exemption from interim status and permitting
standards for treatment and containment activities hazardous waste
discharges and imminent and substantial threats of discharges
(under §260.10 the term discharge includes both accidental and
deliberate spills). The effect of this exemption is to promote
hazardous waste discharqge prevention and control by relieving
persons engaged in immediate response to discharges and serious
threats of discharges from time consuming requirements.

Under this exemption, treatment, storage and disposal facilities
regulated under RCRA must continue to meet the applicable requirements
of Subparts C and D of Parts 264 and 265. Treatment and containment
activities conducted after the initial response period are subject
to interim status and permitting standards. A facility may qualify
for an emergency permit under §270.61 for such treatment and contain-
ment activities occuring after the immediate response period.

Accidental spills should be addressed immediately and in accordance
with the facility's contingency plan. Sections 264.51 and 265.51
require owner/operators of treatment, storaqge and disposal facilities
to have a contingency plan describing actions facility personnel
must take in response to any unplanned sudden or non-sudden
releases. Under section 262.34(a)(4), generators are also required
to have such contingency plans as a condition of ohtaining a permit
exemption for 90 day on-site accumulation. Generators are subject
to interim status and permitting requirements for treatment and
containment activities conducted after the accumulation period.

2. Accidental spills not cleaned up within reasonably short time.

As stated above, treatment and containment activities conducted
after the initial response period are subject to permitting and
interim status requirements., In addition, if cleanup activities
do not begin promptly, the spill is considered a land disposal
site subject to permitting requirements.

The Environmental Protection Agency (EPA) has not established
a definition of what constitutes an immediate response to a spill
situation. The timeframes and extent of immediate response must
be judged by persons responding to discharges on an individual
bagsis. Extended responses which are not judged to be immediate in
nature may result in: (1) a modification to the facility's contin-
gency plan; (2) an enforcement action for an inadequate contingency
plan or permit violation; or (3) enforcement action for illegal
disposal.
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3. Spills where cleanun requires on-site treatment.

As explained in the response to question #1, §2A4.1(n)(R)
and §265.1(c)(1ll) provide a requlatory exemption from interim
status and permitting standards for treatment activities conducted
in immediate response to discharges or threats of discharges.

4. Transportation splills cleaned un within a reasonably short time.

§263.30 requires the transporter to take appropriate,
immediate action to protect human health and the environment.
Under §263.30(b), an authorized official may authorize removal
of the spill by transporters without an EPA ID number or manifest
in an emergency. When an emergency no lonqer exists, all
applicable requirements of the RCRA requlations once again apply
to all of the transporter's activities., The Department of
Transportation has also issued rules reqgarding spills occurring
during transport.

. Transportation spills not cleaned up within a reasonably short time

As discussed above, EPA has not established a definition of
what constitutes an immediate response to a spill situation. The
timeframes and extent of immediate response must be judged by
persons responding to discharges on an individual basis. Extended
responses which are not judged to be immediate in nature may be
subject to enforcement action for illegal disposal.



1. When deeé a spill become a Superfund candidate versus
cleanup under RCRA?

Question has been referred to our Superfund Office for
response.

2. When does a spill become a facility as defined in RCRA?

As discussed above, if cleanup activities do not begin promptly,
the spill is considered a land disposal site subject to permiccing
requirements. In addition, spill areas where hazardous waste is
treated, disposed or stored past the immediate response phase
are subject to all applicable interim status and permicting
standards for hazardous waste management facilities receiving
waste after 11/19/80 as outlined in Parts 264, 265 and 122.

3. Are there any situations where the cleanup standards
are different than background?

RCRA regulations do not specifically identify a level of clean-up

required in spill situations. Under §263.31, a transporter mustc
clean up any hazardous waste discharge so that the discharge no
longer presents a hazard to human health and the enviromment.
Under the emergency procedures provisions of §264.51 and §265.51,
generators, treatment, storage and disposal facilities must take
those actions, as outlined in the contingency plan, necessary to
minimize hazards to human health and the environment.
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MEMORANDUM

SUBJECT: RCRA Subtitle C Exemption for Wastewater Treatment and
Elementary Neutralization Units

FROM:  Marcia E. Williams " A
Director, Qffice of 6olid Waste (WH~562)"

TO: William A. Whittington
Director, Office of Water Regulations and Standards
(WH-551)

James R. Elder
Director, Office of Water Enforcement and Permits
{EN-335)

On November 17, 1980, EPA promulgated amendments to Subtitle
C of RCRA that suspended the applicability of the hazardous
waste regulations to owners and operators of wastewater
treatment and elementary neutralization units (45 FR 76074) (see
40 C.F.R. sections 264.1(g)(6) and 265.1(c)(10)). Since then,
EPA has been asked to respond to numerous inquiries regarding
the intended scope of these exemptions. Because the
overwhelming majority of inquiries are with regard to the
exemption for wastewater treatment units, this memo will focus
on these units. Several attempts have been made to address the
ambiguities of this exemption. On more than one occasion, the
EPA responses have offered conflicting guidance.

The Office of Solid Waste is again receiving a flurry of
inquiries on the scope of this exemption, apparently prompted by
the July 14, 1986, promulgation of more stringent revised
standards for hazardous waste storage/treatment tank systems
(including sumps). Obviously, numerous individuals are hoping
to qualify for the wastewater treatment unit exemption as a
means of avoiding being covered by the revised tank system
standards. Thus, I feel that it is important that we review and
clarify the scope of this exemption. The purpose of this
memorandum is to obtain your concurrence with our reading of



the current exemption so that we could send a Policy Directive
to the Regions regarding this matter and/or prepare a Federal
Register notice of clarification.

In order for the exemption to be applicable to a wastewater
treatment unit, these conditions, as listed in the definition of
wastewater treatment unit under 40 C.F.R. Section 260.10, must
be met:

1) The unit must be part of a wastewater treatment
facility which is subject to regulation under either
section 402 or 307(b) of the Clean Water Act; and

2) The unit receives and treats or stores an influent
wastewater which is a hazardous waste as defined in
section 261.3, or generates and accumulates a
wastewater treatment sludge which is a hazardous waste
as defined in section 261.3, or treats or stores a
wastewater treatment sludge which is a hazardous waste
as defined in section 261.3; and

3) The unit meets the definition of tank in section
260.10.

Most of the inquiries regarding the wastewater treatment
unit exemption are directed towards interpretation of condition
1) above. Thus, our clarification of the intended meaning of
the term "wastewater treatment facility" is the primary factor
regarding the applicability of the exemption to a specific
wastewater treatment unit.

It is our position that in order for a wastewater treatment
unit to be covered by the exemption, it must be part of an
on-sjite wastewater treatment facility. In this scenario, any
hazardous waste tank system that is used to store or treat the
wastewater that will be, or has been, managed at the on-site
wastewater treatment facility with an NPDES permit (or one that
discharges to a POTW), is exempt from the regulations. Also,
the means of conveyance of the waste between storage/treatment
units does not affect the applicability of this exemption.
Assuming the conditions discussed above are met, no distinction
will be drawn whether the wastewater is piped, trucked, or
otherwise conveyed to the wastewater treatment facility within
the on-site boundaries of the facility generating the
wastewater. Likewise, any tank system at a facility with an
NPDES permitted wastewater treatment facility (or one that
discharges to a POTW) that is used to store/treat wastewater
that is brought on-site from another facility, is covered by the
exemption.



However, any tank system that is employed in managing
wastewater at a facility prior to its off-site transfer to
another location, whether or not the off-site location is an
NPDES permitted wastewater treatment facility (or one that
discharges to a POTW), is not covered by this exemption.

Another scenario that needs to be clarified is that situa-
tion where a facility with an on-site wastewater treatment
facility has no discharge, direct or indirect, to surface
water. The wastewater treatment unit exemption is intended to
cover only systems that 1) produce a treated wastewater effluent
which is discharged into surface waters or into a POTW sewer
system and, therefore, is subject to the NPDES or pretreatment
requirements of the Clean Water Act, or 2) produce no treated
wastewater effluent as a direct result of such requirements.
This exemption is not intended to apply to wastewater treatment
units that are not required to obtain an NPDES permit because
they do not discharge a treated effluent (45 FR 76078;

November 17, 1980). As a result, we anticipate that some
facilities will apply for a z2ero-discharge NPDES permit in an
attempt to qualify for this exemption and thus avoid RCRA
regulation.

Please note that the above reading is based on our
assumption that all storage/treatment tank systems covered by
this exemption will be subject to regulation by NPDES
authorities.

If you agree with this general approach, please designate
someone to serve as a contact person for the Office of Water's
review of our draft policy statement. We have been working with
staff from the Office of General Counsel and the Office of Water
Enforcement and Permits in developing the rationale to support
our preferred reading of the current regulations. We have their
tentative concurrence on this approach. 1 look forward to
hearing from you regarding our efforts to clarify the wastewater
treatment unit exemption. If you have any questions, please
contact me at 382-4627 or have your staff contact Bill Kline or
Bob Dellinger of my staff at 382-7917.

cCc: Gene Lucero, WH-527
Ron Brand, WH-562A
Bruce Weddle, WH-563
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APR 29 1988

Mr., Bruce P. Mcleod, P.E.
Senior Specialist
Environmental Control
Monsanto Chemical Company
P.O. Box 12830

Pensacola, FL 32575

Dear Mr. Mcleod:

The purpose of this letter is to reply to your letter of
July 24, 1987, to Bob Dellinger, requesting an interpretation
regarding application of the elementary neutralization exemption
to Monsanto’s Pensacola plant. First, please accept my sincere
apclogy for the delayed response to your letter. As previously
mentioned, your letter involves difficult issues regarding the
scope of the elementary neutralization unit exemption, and was
further delayed by our inadvertent loss of your original letter.

I would like to address your concerns in the same order as
discussed in your letter. You first questioned whether the
Pensacola plant sumps are indeed sumps since the waste is not
ultimately transported to a RCRA storage, treatment, or disposal
facility as specified in the definition of sumps in 40 CFR 260.10.

Since the various wastes with differing pR values, that meet
the definition of hazardous waste only due to corrosivity, are
introduced at various points upstream to a system of sumps and
piping, the collection and treatment of such wastes seemingly
occur more or less concurrently. Accordingly, such sump(s) and
associated illary equipment (e.g., piping, pumps) would indeed
be conside 8 hazardous waste sump and be subject to the
standards fef: hazardous waste storage/treatment tank systems.

Your second question requested clarification of whether the
Pensacola plant wastewater collection system would qualify as a
elementary neutralization and/or totally enclosed treatment
facility, thus qualifying for those respective exemptions.



Based on your description of this particular operation, we
believe that the totally enclosed treatment facility exemption
would be unlikely_ to apply. We believe the sumps and their
associated ancillary equipment would qualify for the elementary
neutralization exemption under the Federal regulations because the
sump and its ancillary equipment meet the criteria defining an
elementary neutralization unit in 40 CFR 260.10 since it is used
to neutralize hazardous wastes only exhibiting the corrosivity
characteristic and it meets the definition of tank system. Thus,
the elementary neutralization exemption, as allowed in 40 CFR
264.1(g) (6) and 265.1(c) (10), would seem to apply to this
Pensacola plant wastewater system insofar as the neutralization
sump and ancillary equipment are located within the boundaries of

this facility.

Since the ultimate decision for determining the regulatory
status of a specific unit at your facility is the responsibility
of the State of Florida, please contact them at the address/
telephone number indicated below. If necessary, please feel free
to refer them to me.

Again, please accept my apology for not sooner addressing your
letter. If you have any further questions, please call Bill Kline

of my staff d¥r me at (202) 382-7917.

Sincerely,

Robert W. April, Chief
Capacity and Storage Section

RWD/bw

cc: Bob Dellinger, WMD
Bill Kline, WMD
Carrie Wehling, OGC
Chet Oszman, PSPD
RCRA Branch Chief, Region 4

Administrator, Florida DER

Solid and Hazardous Waste Section
Twin Towers Office Building

2600 Blair Stone Road
Tallahassee, Florida 32301
Phone: (904) 488-0300
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3. Elementary Neutralization Units

A generator produces large volumes of corrosive waste. It is pumped directly to
a tank which is an elementary neutralization unit. However, this waste
(corrosive only) remains in the tank for two months before it is actually
neutralized. Is this waste counted for purposes of determining generator status?
Is the corrosive waste that is stored in the neutralization unit prior to treatment
included in the scope of the exemptions in Sections 264.1(g)(6), 265.1(c)(10) and

270.1(c)(2)(v)?

No, this type of waste is not counted for determining generator status. As
stated in the March 24, 1986 Federal Register (51 ER 10146) wastes treated in
elementary neutralization units are included in the general category of
exempted or excluded wastes that would not be counted in determining
generator status.

Also, this waste is not counted because it is not subject to substantive
regulations in 40 CFR Parts 262 and 263 as long as it remains in the
neutralization unit (51 FR 10152).

Source: Bob April  (202) 382-7917
Emily Roth (202) 3824777
Research: Mary Stevens
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MEMORANDUM

SUBJECT: RCRA Regqulation of Pesticide Rin§ate
Treatment/Recycling Syscem

FROM: Sylvia K. Lowrance, mreJ L‘mé
Office of Solid Waste (ogaa

TO: David A. Wagoner, Director
Waste Management Division
EPA Region VII

This memorandum is in response to your September 15, 1988
memorandum requesting clarification of the RCRA regulation of
certain tanks in a pesticide container washing operation.

As I understand the process, the rinsewater from the
container washing is collected in a sump, is then pumped to a
settling tank, and subsequently treated with activated carbon.
The treated rinsewater is reused for container rinsing, but the
pesticide residues are discarded.

Your interpretation that the used rinsewater is a "spent
material®™ is correct; as a spent material going for treatment
(or reclamation), it is a solid waste. If the used rinsewater
contains a pesticide listed in 40 CFR 261.33 that was not
derived from an "empty" container as defined in Section 261.7,
the used rinsewater is a hazardous waste. If the pesticides do
not meet a listing, the used rinsewater is a hazardous waste if
it exhibits a characteristic (Section 261.20-261.24).

Although the system does have certain characteristics of a
reclamation operation, it is more clearly defined as a
wastewater treatment unit. As stated in your memo, this unit
would be subject to RCRA permit requirements unless exempted
under the wastewater treatment unit exemption at 40 CFR
264.1(g)(6) or 265.1(c)(10). In a September 2, 1988 Federal
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Register notice, the Agency clarified that this wastewater
treatment unit exemption is intended to cover only tank systems
that are part of a wastewater treatment facility that (1)
produces a treated wastewater effluent which is discharged into
surface waters or into a POTW sewer system and, therefore, is
subject to the NPDES or pretreatment reguirements ©of the Cliean
Water Act, or (2) produces no treated wastewater effluent as a
direct result of such requirements. This exemption is not
intended to apply to wastewater treatment units that are not
required to obtain an NPDES permit because they do not discharge
treated effluent (see S3 FR 34080-8l). As your memo explains,
the treated rinsewater is completely recycled back into the
operation and no discharge occurs. I cannot conclusively
determine whether the unit would be eligible for an exemption as
a wastewater treatment unit; that determination must be made by
the authorized State or Regional office. In making this
determination, the authorized State or Regional office must
determine whether the facility is subject to regqgulation under
Sections 307(t) or 402 of the Clean Water Act.

Regarding the regulatory status of the "reclaimed" rinsate,
you cited the January 4, 1985 Federal Register preamble (50 FR
634) discussion of products from recycling operations losing
their status as a waste. While the regulatory language allows
for flexibility in determining whether a reclaimed waste may be
considered a product (thus losing its status as a waste), the
preamble discussiof indicates that reclaimed wastewaters are not
to be considered products. The reasons for this approach (i.e.,
that wastewaters are not ordinarily considered to be commercial
products and are often discharged, and that the Agency did not
intend to allow facilities to exempt their wastewater treatment
surface impoundments from reqgulation by being classified as
"recycling® facilities) are not necessarily applicable in this
case. When reused, the reclaimed rinsate would lose its status
as a solid waste as provided in 40 CFR 261.2(e)(1)(ii), provided
it is truly reclaimed as an effective substitute for what is
typically used to rinse the containers. Until it is reclaimed
and fit for reuse, the rinsate would remain a solid waste, and,
if applicable, a hazardous waste.
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If_-you have any further questions or need any additional
clarification, you should contact Mitch Kidwell at FTS 475-8551.

cc: Michael Feeley
Chief, Waste Programs Branch
EPA, Region IX

Karen Schwinn
Chief, Waste Compliance Branch
EPA, Region IX

Waste Management Division Directors
Regions I-X
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OFFICE OF
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Mr. Fred Smith

Institute of Makers of Explosives
1120 19th Street, N.W.
washington, D.C. 20036

Dear Mr. Smith:

EPA has been requested by the Institute of Makers of
Explosives to0 render an opinion on the application and
interpretation of the immediate response exception as set forth
at 40 C.F.R. secs. 264.1(g)(8), 265.1(c)(11), and 270.1(c)(3).
It is the Agency'’s view that the treatment of leaking or damaged
explosives, or undetonated explosives left after an initial
firing attempt will, in many instances, fall within the
circumstances contemplated by the cited provisions.

The Agency recognizes that the use of commercial explosives
is subject to many non-EPA governmental regulations, including a
prohibition by the Department of Transportation against the
transporvation of "leaking or damaged packages of explosives"
(49 C.F.R. sec. 173.51). According to the Institute of Makers of
Explosives, these regulations affect the handling of explosive
waste and reinforce the obligation of members of the explosives
industry to consider safety as a paramount concern. Such wastes,
if not treated promptly and properly, can present an imminent
public safety and environmental hazard, e.g.,, unplanned
explosions or leaching of materials to the s0il. The immediate
response exception applies in those instances where treatment of
the explosive waste through open burning/open detonation is taken
in immediate response to a discharge or an imminent and
substantial threat of a discharge of a hazardous waste.

Examples in which the immediate response exception would
apply to the-disposal of explosive waste by open burning/open
detonationgwounld include, but not be limited to, the following
situat io&w

A. Land is cleared with explosives and an amount of damaged or
unusable explosive waste remains that, for safety reasons, cannot
be stored or transported off-site.

B. An explosives distributor has a temporary or permanent
magazine at which undetonated (but, for safety reasons, unusable
and not transportable off-site), leaking or damaged explosives
are found, usually at the end of the period of explosives use or
during a periodic check on the stored explosives.



C. An explosives distributor operates an on-site magazine for a
project with a changing location {(e.g., road building, pipeline)
at which undetonated (but, for safety reasons, unusable and not

transportable off-site), damaged or leaking explosives are found.

D. A mining operation detonates large amounts of explosives and
a small percentage remains undetonated after the initial firing
attempt but, for safety reasons, cannot be reused or transported

off-site.

The Agency notes that a guidance manual is currently being
prepared that will discuss the permit requirements for facilities
which store, treat, or dispose of explosive waste in
circumstances not qualifying for the immediate response

exception.

Yours truly,
Sylvii Lowrance

Director
Office of Solid Waste



9471.1988(06)

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

1. Closed Loop Recycling

In a production process a manufacturing facility generates a secondary material
that consists of 90% ignitable liquids and 10% ignitable gases. From the
production process the material is piped to a storage tank where the ignitable
gases are separated from the ignitable liquids. The gases are then PiPed baclf into
the production process to be used as raw material. The remaining ignitable
liquid is discarded as a hazardous waste. [s the liquid and gas mixture exempt
from being a solid waste under the closed loop recycling provision in Section

261.4(a)(8)?

DECEMBER 88

1. Closed Loop Recycling (Cont'd)

Raw
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According to Section 261.4(a)(8) secondary materials are not solid wastes if
they are reclaimed and returned to the original process or processes in which
they were generated where they are reused in the production process

provided:

(i) Only tank storage is involved and the entire process through completion
of reclamation is closed by being entirely connected with pipes or other
comparable enclosed means of conveyance;

(ii) Reclamation does not involve controlled flame combustion (such as
occurs in boilers, industrial furnaces or incinerators);

(iii) The secondary materials are never accumulated in such tanks for over
twelve months without being reclaimed; and,

(iv) The reclaimed material is not used to produce a fuel or used to produce
products that are used in a manner constituting disposal.

Provided the reclamation process meets all requirements of Section
261.4(a)(8), the portion of the secondary material that is returned to the
production process to be used as a raw material (the ignitable gas) is not a
solid waste. However, the remaining portion that is discarded (the ignitable
liquid) is a hazardous waste and being such is not exempted from the
definition of a solid waste per Section 261.4(a)(8). Since the generator is
handling a hazardous waste, he/she must comply with the applicable
provisions of Parts 262 through 270.

Source: Chester Oszman  (202) 382-4499
Research: Joe Nixon
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(2 g UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON. D.C. 20460

'MAR 20 1989

QFFICE OF

SOL!IO waS™z aND eMERGENCY 9cse

Mr. Robert H. Elliott, Jr.
Zerpol Corporation

1300 Schwab Road

Hatfield, Pennsylvania 19440

Dear Mr. Elliott:

This letter is written in response to your correspondence of
January 10, 1989, regarding the applicability of permit
requirements under the Resource Conservation and Recovery AcCt
(RCRA) to your zero discharge wastewater treatment system.

As I understand the Zerpol Zero Pollution System, industrial
wastewater discharge to ground water, surface water and sewer
systems is eliminated by a process that returns treated water to
the production area for reuse. You have previously confirmed

that a National Pollutant Discharge Elimination System (NPDES)
permit issued under section 402 of the Clean Water Act (CWA) 1is

not required for a zero discharge system. In your January 10,
1989 letter, you requested a statement from EPA confirming that
a RCRA Part B permit is also not required for your system.

In responding to your letter, I am assuming that you are
referring to an exemption from a RCRA Part B permit requirement
based on the wastewater treatment unit exemption found at 40 CFR
264.1(g)(6) or 265.1(c)(10). There has been some confusion,
which I will clarify, regarding the regulatory interface between
the NPDES permit of the CWA and the exemption for wastewater
treatment units at 40 CFR 264.1(g)(6) or 265.1(c)(10) of RCRA,
particularly where zero discharge is involved. To understand
this interface, it helps to note that one of the reasons for the
wastewater treatment unit exemption is to avoid the
overregulation of such units by requiring both a NPDES permit
and a RCRA Part B permit for the same unit.

To qualify for the wastewater treatment unit exemption, one
of the criteria which must be met is that the unit must be part
of a wastewater treatment facility which is subject to
requlation under either section 402 or 307(b) of the CWA. This
means that the facility must have a NPDES permit under section



-2-

402, be subject to an effluent guideline issued under sections
301 and 402 of the CWA, or be subject to the pretreatment
requirements of 307(b) of the CWA (i.e., protection of human
health and the environment is ensured by regulation under the
CWA rather than RCRA). While it is true that a zero

discharge system does not require a NPDES permit, the absence of
this permit (or an applicable effluent guideline or pretreatment
standard specifying 2ero discharge) necessitates & RCRA Part B
permit, Otherwise, a wastewater unit treating hazardous wastes
could escape regulations developed to ensure protection of human
health and the environment. Although this approach may, at
first, be viewed as a disincentive to developing zero discharqe
systems, a NPDES permit that specifies "zero discharge" may be
the most appropriate alternative to a RCRA Part B permit in
industries without zero discharge effluent guidelines,
encouraging zero discharge systems while being consistent with
the Agency’'s mandate to protect human health and the
environment.

I should also respond to a statement you made in your
request for confirmation that a RCRA Part B is not required.
You asked EPA to send you a statement that a Part B permit is
not required for a "completely closed loop system."” I assume
you are referring to the exemption for a totally enclosed
treatmeéht facility found at 40 CFR 264.1(g)(5) or 265.1(c)(9).
As defined at 40 CFR 260.10, a totally enclosed treatment
facility is one which is directly connected to an industrial
process and which is constructed and operated in a manner which
prevents the release of any hazardous waste, Or any constituent
thereof, into the environment during treatment. A zero
discharge system under the CWA does not automatically qualify
for this exemption. For example, a system that uses tanks
without covers may not qualify because it would not restrict the
escape of hazardous constituents to the air. However, I did not
receive sufficient information on your system to evaluate it.

You should be aware that State environmental regulations are
also applicable and that the State may regulate such facilities
differently under the State program. Therefore, whether a RCRA
Part B permit is required for your system may be determined by
the appropriate State agency.

1 a point source discharge which is operating without a valid
NPDES permit is also "subject to" section 402 of the CWA (albeit

in violation of that section).



Should you have any further questions, you may contact
Robert Dellinger or Mitch Kidwell, of my staff, at
(202) 475-8551.

Sincerely, B

Sylvia K. Lowrance, Director
Office of Solid Waste
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(Subpart B)

ATK1/1112 /13 sm



9472 - GENERAL
FACILITY STANDARDS

Parts 264 & 265 Subpart B



9472.1983(01)

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
JULY 83

‘3 - Fow detailed must the analysis of my waste be for simple
storage at my interim status facility?

The caller is referred to §265.13 (General waste
analysis). The analysis must, at & nimimum, contain
all the information necessary to store the waste in
accordance with Part 265. Adequacy 1s determined on

4 case by case basis by the Regional EPA office or

the State ({f the State has Interim authorization),.
Further guidance can dbe found in Permit Applicant's
Guidance Manual for General Facility Standards (Draft-
June 1983) which is currently avatiable in the EPA
Regional libraries,




9472.1983(02)

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
JULY 83

40CFR 264.12(D) requires the owner/operator of a hazardous
waste manaqgement facility to 1nform a generator in writing
that the facility has the appropriate permit(s) for and will
iccept a generator's wastes., IS a generator required to
receive this written notice prior to transport?

No, 40CFR 262.20(d) states that wastes transported

offsite must be sent to a facility permitted to handle

that waste: 8 fnenerator {s not regquired to ask for or
receive a written notice from the facility owner/operator,
However, a written notice would assure the generator

that he is in compliance with 40CFR 262,20(b). A written
notice would 3130 avoid the potential prodlem of a generator
sending waste to a facility which has the proper permits

but which has not agreed to accept the waste,

Source: Rolf HI1



9472.1985(01)

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

MAY 85

Waste Analysis

2. Pursuant to 40 CFR §§265.13 and 264.13, owners ard cperators (o/0) of hazar-
dous waste treatment, storage, and disposal (TSD) facilities must ottain a
waste analysis. Must owner/operators use “Test Methods for Evaluating Solid
Wastes” (SW-846) for this waste analysis?

Currently, EPA does not require the use of Sw—846 for the required
waste analysis pursuant to §§265.13 and 264.13. EPA, howewver, recently
Proposed in the October 1, 1984, Federal i (49 FR 38786) to
require the mandatory use of sanpling, monitoring,
analysis, and testing required under 40 CFR Parts 260~271 unless
ctherwise specified.

Sources: Barbara Pace (202) 382-7703
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9472.1986(02)

JAN 29 B

Dr. B. P. Dudenbostal, Director
New Jersey DEP

Ch=J238

436 Easte State Street

Trenton, New Jersey 08625

Dear Dr. Dudenbostal:

The Office of Solid Waste and Emergency Response has an
ongoing laboratory evaluation program for EPA laboratories
and contractors. This program entails the periodic analysis of
per formance samples using specified methods selected from those
published in "Test Methods for Evaluating Solid Waste® (SwW-846).

As we promised last summer, EPA is expanding the program
and inviting the #0lid waste testinq laboratories of State
regulatory agencies to participate. This is a voluntary proqgram
designed to allow laboratories to evaluate their canability to-
analyze RCRA/CERCLA sanples using SW=840 methods. We feel that
a valuable side benefit of the program {s the information, the
Agency obtains, on how well the test methods perform in routine
ugse and where method imnprovements are needed.

The program {8 structured so that it is a self~-auditing
operation. Sanmples are periodically sent to the designated
laboratory contact along with specific instructions and analytical
standards neceasary for the analyses. The samples range from
very simple aqueous solutions to more complex matrices character-
istic of wastes. Participating lahoratories receive four sets
of samples per year. Each set consists of two samples, one
inorganic and one organic. Results are submitted to EPA for
evaluation against referee values. A report is then prepared,
and sent to you which shows both how well your lahoratory
performed and how the other participating laboratories d4id. No
laboratory is identified to any other laboratory. If vour
laboratory encounters problems in performing a spvecific test,

EPA {s prepared to assist you in resolving the problems.



If you would like to your ladboratory to particinata in the
evaluation prograin, nlease contact Florence Richardesn or me
at (292) 332-4770 for more details,

David Friedman

Manager
Methods Program (WH=5623)
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Mr. John Richard Slate

City Attorney

Suite 204

10551 Allen Road

Allen Park, Michigan 48101

Dear Mr. Slate:

This is in response to your April 30, 1986, letter to
Congressman John Dingell regarding the Crystal Mines in Detroit,
Michigan. Mr. Dingell has requested that we keep you informed
of any developments pertaining to this matter. .

The Resource Conservation and Recovery Act (RCRA) allows
the placement of hazardous wastes, other than bulk liquids, in
salt mines if a RCRA permit is issued. Crystal Mines, Inc.
(CMI) thus could apply now for a RCRA permit for the placement
of containerized or solid hazardous waste. You should be aware
that neither EPA nor the Michigan Department of Natural Resources
(MDNR) has yet received an application from CMI.

Depending on site-specific factors, however, it may be more
appropriate to consider permitting the Crystal Mines facility
under new, special regulations for "miscellaneous® hazardous
waste management units, These rules are likely to be used for
permitting most placement of containerized or solid hazardous
waste in underground mines., The rules will be proposed this
summer for public comment and will be issued in final form early
in 1987.

Once a permit application is received, EPA and MDNR would
consult with each other during careful review of the application,
The consultation process provides assurance that all the RCRA
permitting requirements designed for the protection of human
health and the environment are satisfied before the permit is
issued. These requirements include monitoring, corrective
action, closure and post-closure care, and financial assurance.
Because of the many new requirements imposed by the Hazardous
and Solid Waste Amendments of 1984, it is likely that any permit
issued to CMI would be issued jointly by EPA ard MDNR.



The RCRA permitting process also includes public participa-
tion through comments on a draft permit, Usually, the notice of
intent of a permit decision and opportunity for public comment is
provided in local newspapers, on radio, and to local groups on
EPA or MDNR mailing lists. The schedule for public input to the
permitting process in this case is uncertain, since we have not
yet received a permit application from CMI.

Thank you for your interest in this important hazardous
waste 1ssue.

Sincerely,

J. Winston Porter .
Assistant Administrator

cc: Honorable John D. Dingell

Richard Traub, Region V
James Roberts, MDNR

WH=-562/D.Zeitlin/bc/6-2=-86/Control No: 601581/Due Date: 6/4/86
382~4646
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8 JUL 86

Mr. Richard J. Gimello

Executive Director

State of New Jersey

Hazardous Waste Pacilities
Siting Commission (CN 406)

Trenton, New Jersey 08625

Dear Mr. Gimello:

Thank you for your June S, 1986, letter regarding the
Environmental Protection Aqency's (EPA's) activities on
location guidance. You raised six major issues that I will
address. I understand that vou discussed several of these
issues with Christopher Daagett, Regional Administrator for
Region II, his staff, and Arthur Day of my staff in a meeting
on June 20, 1986,

¥You requested conies of the Phase I and Phase Il documents.,
I have attached the Phase I document entitled The Permit
Writers' Guidance Manual for Location of Harzardous Waste Land
Treatment, Storage, and Disposal Pacilities -- Phase [ --

Criteria for Location Accentability and Existing Applicahle
Requlations. However, the second document entitled Guidance
C {

riteria for. Identifying Areas of Vulnerable Hydrogeoloqv is
currently under Internal Aqency review and not avaiiable for
external distribution. when this review is completed, the
document will be issued as an "interim final® quidance tn
provide the public with the ooportunity to comment. We will
send you a copy at that time. I have attached a summary of

these two documents (Attachment 1) to clarifv any confusion
that exists about the various drafts that were circulated.

In addition, I have attached Criteria for ldentifying Areas

of Vulnerable Hydroageoloqy == Anpendix D == Development Of
VulnetabIIIt! Criteria Based on Risk Assessment and Theoretical
Modeling and an Executive Summary which provides the detailed
rationale for why we selected the "time of travel® (TOT)

along a 100-foot flow line (TOT;q0).

Your major concern centered on EPA's rationale for pro-
posing the TOT. We selected TOTygp for three reasons:

(1) it identifies locations where plume sise will be
minimized:



(2) it {dentifies areas that minimize notential for
‘ exposure to raleases occurring in the abgence of
monitoring and response; and

(3) 1t is useful in recognizing three potential
exposure pathways,

You also questioned how the TOT methnd aponlies to coastal
states like New Jersey, EPA is currently developing a strateqy
to decide how the numerous RCRA requlatory provisions pertaininn
to qround vater should {nterrelate. One of the questions the
strateqy will address (s how the vulnerable hydrogeology
quidance should be used, i.e., how vulnerability under the
TOT method should affect a siting decision. The strateqv
should be comnleted by this fall and will be publicly available,
I want to stress, however, that the vulnerable hydroqgeolngv
quidance is not "location guidance® {n the sense that i{t
prescribes whaere facilities may be sited. The document only
describes a method by which vulnerability can be assessed;
it does not dictate what siting decision should be made
based on the results of the assessment.

You asked if the compendium of sitina criteria is completed
and if so was it used to develop the Guidance Criteria for
l1dentifving Areas of Vulnerable Hydrogeol « We have completed
the compendium and produced a report entlitlied Review of
State Siting Criteria for the Location of Hazardous Waste
Land Treatment, Storage and Disposal Pacilities. I understand
my staff provided you with a copy of this revort earlier.

This report states that there seems to be no consensus among
states that use a TOT concent; approoriate values for travel
time ranged from 3 years to reach off-site wells to 1000

vyears to reach an environmental pathwav. Also, satates empha-
sized that disposal units should be located in low permeabilitv
soil (examples ranqged from 10-f to 10-8 cm/sec). These two
points indicated to us that our vulnarability criteria were
well within the scope of many state siting criteria.

Finally, vou suggested that we conduct a management-
level review of the suitability of New Jersey's siting
criteria. We are currently reviewing the New Jersey Siting
Criteria document you enclosed and will provide you with
comments hy late July.

Please undearstand that our vulnerable hvdroqeoloqv
guidance is just that, quidance. Our next sten, in resnonse
to RCRA Saction 3004(0)(7), is to develop location regulations
annlicable to new and existing hazardous waste treatment,
storage, and disposal facilities., We will keep vou informed
as these standards are developed, proposed, and finalized
ovar the next two vears,



e issues yoy raigsed, TIf-

you have any further questions, se feel free to contact

plea
John Lehman, Director,

Waste Managem

ent Division, at (202)
382-7919,
Sincerely,
o= ik By mo
A
Jﬂﬁ. Winston Porter
‘ Asgigtant Administrater
tnclosures

WH-SGZ/MCHANUS/D.ZEITLIN/sld/?-z-BG/Conttol No.: SWER-09]59
382-4651/Dye Date: 7-8-g¢



ATTACHMENT 1

. The Permit Writer's Guidance Manual Por Location of
Hazardous Waste Land Treatment, Storaqge and Disposal Facilities

-~ Phase —- Phase I

o Published i(n draft final in Pebruary of 1985

0 Written prior to the Hazardous and Soclid Waste Amendments
(HSWA)

o Describes five criteria for an acceptable location
and cites existing applicable requlations under RCRA
and other Pederal laws

I1. Guidance Criteria for ldentifying Areas of Vulnerable
Hvdrogeology

o Pormerly known as Phase I Guidance

o Satisfies the statutory requirement (3004)(0)(7) of RCRA
as amended by HSWA that EPA develop Guidance Criteria’
that defines Vulnerable Hydrogeologies

o Assesses site vulnerability by applying the time-of-
travel (TOT) of garound water along a 100-foot flow line

(TOT 100) origqinatinqg at the base of a hazardous
wvaste unit.
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MEMORANDUM

o

SUBJECT: Dot;r-ination of Operator at Government-Owned
Contractor-Operated (GOCO) Pacilities

PROM: Gene A. Lucero, Director /é;/
Office of Waste Programs Enforcement

Marcia E. Villiams, Ciractor .7;9411““/
Otfice of Solid Waste

TO: Waste Management Division Directors
Regions I - X

The purpose of this memorandum is to clarify who should
siaon as the operator on pernit applications for Govermment~
Owned Contractor-Operated (GOCO) facilities. Earlier gquidance
(see attached memo) had recommended that the Regional office
consider the role of the contractor i{n the operation of the
facility before determining who should sign the permit appli-
cation. We also noted that in some cases wvhere the contractor's
role is less precisely defined the Region should exercise
judgment given the factual situation.

It appears that there is still sowe confusicn renardimm
signatories for permit arrlicatinns. vhenever a contractor or
contractors at a governnert-swned facility, are responsible or
partially responsible for the cperation, management nr oversight
of hazardous waste activities at the facility; they should sign
the permit as the operator(s). In some {nstances both the
Federal agency and the contractor(s) are the operators and
multiple signatures to that effect would be appropriate. A
review of the facility's operating records, contingency plans,
personnel traintng records, and other documents relating to waste
management should indicate who the operator(s) are. As a general
rule, contractors will meet this test and therefore in most
situations should be required to sign the permit application.



It you have any cuestione please cnntact Jim ¥ichtael, Ortice or
Solic haste et YTS 382-2221 or Anna Luncan. Oftice nf iaste Prosra—e
Enforcemcrt at FT5 382-4824.

Attachment

cc: BRruce Weddla, 0OSV
Flaine Stanle., OWwPF 8
Chris Grundler., OSVER :
Matt Hale, PSPD
Fecderal Facility Coordinators, PRagion I-X

bece: Jim Michael, OSVW
Anna Duncan. OWPE
Suzanne Rudzinski, PSPD
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JUN 2 1988-

Thomas J. Dolce, P.E.

Principal Engineer

Applied Environmental Technologies Corp.
7 Belver Avenue, Suite 210

Quonset Point, Rhode Island 02852

Dear Mr. Dolcs:

Your letter of April 18, 1988 asks for a regulatory
interpretation regarding the security requirements of 40 CFR
264.14(b). I will provide you with the Federal interpretation,
however, I also want to refer you to the States where your
facilities are located, for the States’ interpretation.

The RCRA/Superfund Hotline was correct in indicating that
if all hazardous waste storage and treatment occurred within a
facility’s building, then the walls of the building would
constitute compliance with the artificial barrier requirement
in 40 CFR 264.14(b) (2)(1i). Further, 40 CFR 264.14(b) (2) (ii) is
satisfied when all entry doors are locked at all times with
entry strictly controlled through the main plant entrance, as
yYou suggest. However, the phrase "strictly controlled" should
be fully described, with examples relevant to the facility, it
you are preparing a Part B permit application.

The "Permit Applicants Guidance Manual for the General
Facility Standards of 40 CFR 264", SW-968, August 1983
(available through the Hotline), supports our regulatory
interpretation by stating that ¥264.14(b) is satisfied if the
active portion is located within a facility or plant which
itself has a surveillance system, or a barrier and a means to
control entry.®™ The guidance goes on to say that "the
requirements for signs in 264.14(c) would still be applicable.”

I ukge you to also ask the State hazardous waste agency
which midntains jurisdiction over the facility(ies) of concern
to you-for an interpretation of the State security
requirements, using the same description as was included in
your April 18th letter. The State, in most likelihood
(espacially in New England), is the authorized permitting



authority who will be issuing the facility’s permit. In some
cases, the State’s hazardous waste regulations are more
stringent or broader-in-scope than the Federal requirements. A
list of State hazardous waste agencies is attached for your

use.

If you have any further questions about the Federal RCRA
requirements, please contact Chester Oszman at (202)382-4499.

Sincerely,

Bruce R. Weddle

Director

Permits and State Programs
Division

Attachment

cc: Chester Oszman, OSW
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NOTE

SUBJECT: Location Standards for Hazardous Waste Management Facilities

TO: Bob Knox

You recently requested information on our hazardous waste facility siting
requirements in response to a request by Gordon Binder, who is concerned about
potential environmental equity issues in the siting process. The following is a summary
of our current siting requirements and an overview of new standards that are being
developed. Both current standards and those under development are based on technical
suitability of a site; economic or other factors are not considered. Historically,
hazardous waste units have been associated with industrial manufacturing plants. The
siting of these plants is controlled by local zoning requirements.

EPA currently has limited regulatory restrictions for the siting of hazardous waste
treatment, storage, and disposal facilities (TSDFs). These siting restrictions are based on
the sensitivity of the environment; they restrict TSDFs from locating in 100-year
floodplains and areas prone to severe earthquake damage in certain parts of the western
United States. . :

The Agency, however, is currently developing more restrictive siting criteria for
TSDFs. These more restrictive criteria will also be based on the sensitivity of the
environment. Certain very environmentally sensitive locations will be subject to absolute
siting prohibitions. New and expanding TSDFs will be prohibited from siting in
wetlands, in historic migration zones of rivers and coastal waterways, and directly over
active seismic faults. The proposed location standards will also place additional
conditions and restrictions on TSDFs in unstable areas, areas susceptible to earthquake

~damage anywhere in the United States, karst terrane (limestone areas prone to sinkhole
developmnent), hydrogeologically complex areas, and areas over hxgh-resource-value ‘
ground waters (e.g. drinking water areas). Additional requirements in these sensitive
locations include either technical or health-based demonstrations by the owner or
operator of the TSDF. Technical demonstrations would gencrally involve engineered
modifications to the environment or to the unit that would mitigate against the location-
specific hazard.

EPA is not alone in recognizing the need for TSDF location standards in certain
sensitive locations. To date, 38 states have either proposed or promulgated location
standards that are more stringent than the Agency’s current siting standards. Some of
the States’ siting standards are even more stringent than what the Agency is proposing.
For example, the State of South Carolina also requires TSDF siting setbacks from

. schools and waterways. ,



The specific location selected for a TSDF is a local decision. However, because
EPA regulations are based on the technical suitability of a site and not on economic or
other factors, they ensure that the selected TSDF site is protective of the environment.
Furthermore, the EPA and State permitting process ensures public participation in
establishing the conditions for the TSDF, including its location, design and operation.

Jeff Denit



Preparedness And Prevention
(Subpart C)
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9473 - PREPAREDNESS
AND PREVENTION
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Contingency Plan And Emergency
Procedures (Subpart D)
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9474.1984(01)

PERMIT POLICY Q & A REPORT
CONTINGENCY PLAN

SEPTEMBER 10, 1984

(Genaral Stonancds

l. Cuestion: For a ncw facility, can information for the contingency
clan, such as arrangements with lncal suthorities, be subnitted

at a4 cate later than subnission of the rest of the Part R? 40 CFQ
sutpart O, $270,14(D)(7), , -

Answers No. If the agplicant has done encugh planning to supgort
ottaining a RCRA permit, he should have sufficient {nformation to
attermpt to make arrangenments with local authorities and draft an
acecuato contingency plan. Only those arrangemonts agreed to by
local authcrities need to be cCescribed in the contingency plan.

1£ tno aprlicant's efforts were unsuccessful, these nust be
cocunented separately, according to $162,.37(b), and, in this caso,
the cnntingency plan does not need to address arrangements with
local suthorities. Also, under $§264.51(2), information regarding
the specific emergoncy coordinators may be submitted after the

time of application,
: 4!‘11‘11,6!/@0
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2. a) is 3 generator regquired to keep copies of biennial reports and manifests at the
site? The RCRA definition of generator is site specific,

b) Is a TSDF required to keep copies of manifests and biennial reports on site?

3) 262.40 does not specify that a generator must keep copies of manifests

and biennial reports on site. Copies of both can be kept at corporate

headquarters. It must be noted, however, that 3007(a) of RCRA states that

3 generator must be able to provide to EPA or duly designated personne’

information on or access to records regarding waste management, qq_s,.‘_‘ozw —

b) 265.71(a)(5) requires TSDF's to retain copies of manifests on sité for
at least three years from the date of delivery. 265.74(a) states that all
required records must be furnished upon request and made availadle for

inspection by EPA personnel, Biennial reports are required records.
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waste Minimization Cectificacion

3. A shipnent of hazardous waste is initiated on or after September 1, 1988, by a
tully-cegulated generatcr. The manifest doss nOt contain the waste minimizac:m
certification as cequirad by Section 3002(b)(i) of RCRA. The owner/operator
of the designated treatment, stocage oc disposal facility (TDSF) receives the
waste shigment unaccampanied by the waste minimization cectificacion., May tne
owner,/cpecator accept the waste shipment? [s the owner/operator requiced to
nocify the Stats o Region about the incamplete manifesc?

Section §265.72(b) requires the owner/cperater of a TSOP, upon discovering a
*significant [manifest) discTepancy,® to first attempt to reconcile the discre-
pancy with the generatcr. If the discTepancy cannot be reconciled in fifteen
days, then the owner/cperatcr must notify the Regional Administ-ator. However,
*significant disczepancies® as defined in §265.72(a) ares “(1) for bDulk wasta,
variacions greater than 10 percent in weight and (2) for batch waste, any varia-
tion in piece count.” The owner/cperater must notify the Regional Administracx
only for unreconciled significant discTepancies. The owner/cpecrator need not
notify the Regional Administrator since waste shipments unaccampanied by a
waste minimizacion certification are not significant manifest discTepancies.

_ Saurce: Mark Greenwood (202) 182-7703



BER 85 9475.1985(02)

- Small Quantity Gemerators, 100-1000 _kg/month generators, and the Manifest

A snall quantity generatcr (SQG) of less than 100 kg/month serds the waste to a
facility which is registered by the State to manage (store) solid wastes. This
State-registered storage facility accepts wastes fram other small quantity
Senerators of less than 100 kg/month and after collecting enough waste for a bulk
shipment (over 1000 kg), sends it to a facility for disposal.

(a) Is manifesting required at all in thig scenario? If SO, at what poine?
(5) Must tne final disposal site be 4 RCRA cermitted disposal fxilicy?

(c) If che small quantity generators nerated between 100-1000 kg/montn, ~ow - 4
the scenario be affected? 9 ou

(a) No manifesting is required in this scenario. The nazardous waste 1zself
ls excluded fram cegulation uder Parts 262 to 265, 270, and 124, 0 trae
manifesting is noe required of any party who stores, treats, or dispeses o

(b) The final disposal site need MOt De a RCRA permitted disposal facilicy,
Section 261.5(g)(3) allows SXGs to send their waste to a facility which g
registered by the State to Manage solid wastes and still remain exampt fram
full regulation,

(€) If the waste was gererated Oy 100-1000 kg/month generators, manifesting would
2% required to the State-registered solid waste storage facility as well as ¢
the State-registered disposal facility. In addition, until March 31, 1986, .
waste may be disposed of in a State-reqistered disposal facility., After Marc:

1986, the final disposal site must be a RCRA permitted (or imterim status)
facility,

Source: Barry Stoll (202) 382-4761

L& 4
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7 “ ; UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Kﬁn ' WASHINGTON, D.C. 20460
¥, mo“'c\
OLT 30 1986

JEE'CEQF
3O D NASTT &nd TUERGENCY RESPON:
Honorable Rudy RBoschwitz
United States Senator
210 Bremer Building
419 N. Robert Street
St. Paul, Minnesota 55101

Dear Senator Boschwitz:

Thank you for your September 16, 1986, letter regarding
your constituent, Mr. Win Sabatka, President of Finishing
Equipment, Inc. 'In the correspondence which you enclosed,
Mr. Sabatka raised several questions about the application of
Minnesota's hazardous waste program to Pinishing Equipment's
operations,

Minnesota has been authorized to implement. and enforce
the Federal Resource Conservation and Recovery Act (RCRA)
program in lieu of the Environmental Protection Agency (EPA)
since Esbruary 1985, Mr, Sabatka's concerns, therefore, are
most appropriately addressed by the Minnesota Pollution
Control Agency (MPCA) with whom he has been corresponding.
Nevertheless, we have spoken with EPA Region V and MPCA
representatives to try to clarify the situation.

With respect to Finishing Equioment's manifests, Mr.
Sabatka stated in his letter to you that the waste was
"properly manifested as [waste] FO001". While the waste was
correctly identified by the F001 category, MPCA has informed
us that it was incorrectly described as waste oil, rather
than as still bottoms.

Mr. Sabatka also stated that he does not believe Finishing
Equipment's operations are subject to the financial assurance
regulations. PFrom the information we have obtained, it
appears that Pinishing Equiopment is a storage facility, as
defined {n both the EPA and MPCA requlations. Consequently,
the owner or operator of the facility must comply with the
financial responsibility requlations (amonqg others). The
Federal financial requlations were published in large part on
April 7 and 16, 1982. Cooies of these rules, along with a
summary of them, are enclosed. EPA also made minor changes
to the rules on May 2 and July 11, 1986, but these are not
yet effective in Minnesota. Otherwise, Minnesota's financial
rules are subtantially equivalent.



-1 hope this response is helpful. Dpleagse feel free to
contact Matthew Straus on (202) 475-8551 or Carole Ansheles
on (202) 382-4761 of my staff if you have any further
questions on manifesting or financial respons1b111t1es,
respectively.

Sincerely,

J. Winston Porter
Assistant Administrator
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- -
l. Storage Prior to Recycling

According to the hazardous waste recycling regulations pramulgated
as part of the January 4, 1985 rule (50 ER 614), owners or operators
of facilities that recycle materials without prior storage are
subject only to Section 3010 notification requirements and §265.17
and §265.72 manifest regulations per §261.6(c){2). ~Do the two
following recycling operations involve storage prior to recycling?

(a) Truck drivers with bulk shipments or drums of spent solvent
pour the solvent into a receiving bin at a recycling
facility. The receiving bin is directly hard-piped to
the distillation unit, such that the receiving bin feeds
the distillations unit. When the distiller is non-operational
(at night), some waste solvents may remain in the feed tank.

(b) As in the first situation, bulk shipments or drum of spent
solvent are poured into a receiving device at a second
recycling facility. The receiving device is essentially a
tank with a pump in the bottom which is connected to a
large tube that directly feeds into the distillation unit.
The pump is in cperation whenever there is waste in the
tank. Therefore, the tank never contains solvent when the
distillation unit is not in operation.

(a) Although there is no time limit for storage, the two
recycling facilities are fundamentally different. The
first gecycler uses the receiving bin to store waste
when the distillation unit is not operating. Per
§261.6(c)(1l), he is subject to the storage standards.

(b) In the case of the second recycler, he does not use the
receiving bin for storage. His receiving bin is more
clearly used only for conveyance, not storage. The bin
is more directly tied to the operation of the recycling
unit and indeed, could be viewed as part of the
recycling unit. Hence, the second recycler would only
be subject to §261.6(c)(2) (i.e., getting an EPA ID
number and camplying with the manifest standards.)

Source: Matt Straus (202) 475-8551
Raesearch: Kim Gotwals
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Dear Facility Manager:

As required by the Resource Conservation and Recovery Act
(RCRA), the U.S. Environmental Protection Agency (EPA) must
submit a report to Congress on the generation and management
of large-volume solid wastes from mineral processing
facilities. Within six months after submission of the report
EPA must then determine which of these wastes will remain
exenpt from RCRA hazardous waste management (Subtitle C)
regulations. We are asking for your assistance in gathering
the necessary information for the preparation of the report to
congress and the subsequent regulatory determination.

We have enclosed EPA’s National Survey of Solid Wastes
from Mineral Processing Facilities. Please complete and
return the questionnaire within 45 days of the date you
receive it. Your response to the survey is required under
Sections 3001 and 3007 of RCRA. Failure to respond may result
in a fine or other penalties under Section 3008 of RCRA. We
have included some important details about Confidential
Business Information as an addendum to this letter. Please
read this information carefully before responding to the
survey.

Sectidn 8002(p) of RCRA directs EPA to study various
factors as part of the report to Congress on large-volume
mineral processing wastes, including sources and volumes of
wastes, current waste management practices, alternative waste
management practices and their costs, and documented damage
and potential risk to human health and the environment from
waste management practices. Consequently, the questionnaire
requests information on the large-volume mineral processing
wastes (which are called SPECIAL WASTES in the questionnaire)
from the point of generation to their ultimate onsite or
offsite disposition, including all intervening steps.

The survey is composed of three booklets. The first
booklet contains instructions and definitions for use in
completing the questionnaire. The second booklet contains the
questionnaire itself. The third booklet contains extra sets
that you may need to complete. Please read the instructions
thoroughly and carefully before attempting to complete the
questionnaire.
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The questionnaire itself contains nine sections:

Section 1,
Section 2,

Section 3,

Section 4,

Section 5,

Section 6,

Section 7,

Section 8,

Section 9,

At the end

general information on the entire facility.
processing units that GENERATE a special waste.

processing units that RECEIVE a special waste (or
its residue).

wastewater treatment plants that RECEIVE a special
waste (or its residue).

surface impoundments (including tailings ponds and
lagoons) that RECEIVE a special waste (or its
residue). :

other waste management units that RECEIVE a special
waste (or its residue).

environmental monitoring in proximity to special
waste management units that RECEIVE a special
waste (or its residue).

general information on waste management units not
covered in Sections 5 and 6. (Since any facility
subject to Subtitle C requires corrective action at
any onsite solid waste management units causing
environmental problems, an inventory of each
facility’s solid waste management units is
necessary for assessing the economic impact of such
a designation.)

contact person at the facility in case follow-up
information is needed, and instructions on
returning the completed questionnaire.

of the questionnaire are lined pages labeled

"FACILITY NOTES" for you to use in clarifying or explaining
your answers, if necessary.

EPA appreciates your efforts to provide timely and
accurate information and looks forward to your response. 1If
you have any questions about the survey, please call the
toll-free survey helpline (1-800-635-8850). If you are unable
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o get through on this number, you may call Bob Hall of ny
staff at _(202)475-8814.

Sincerely,

Sylvia K. Lowrance
Director

Office of Solid Waste

Enclosures
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MEMORANDUM
SUBJECT: -Closure Requirements }( CQUKAL/‘
FROM: .. Marcia E. Williams /|y
' Director
0ff1ce of Solid wayte WH-563) """
TO: David A. Wagoner

Director
Waste Management Di-vision
EPA, Region VII

This memorandum is in response to your memorandum of
December 17, 1987, which posed a number of questions relatea to
implementation of the closure iegulations. As you Know, we
have discussed the issues over the phone with you several times
since receiving your memo, both in the context of general

~policy, and also in the context of applying these policies to
specific situations. W2 have responded to each point in tuarn.

Response to point 1:

Your question concerns the consistency between the new
tank system regulations (51 FR 25422, July 14, 1986), which
include post-closurer care, and the closure requirements fo-
container storage units. Since we have now revised the tamnk
system standards as of July 14, 1986, we recognize that ther
are inconsistencies with the present container standards. We
agree that the container storage requirements in Subpart I »f
40 CFR Part 264 and 265 should be revised so that the Agen~vy
will have-a consistent overall policy for closure of storaaze
and treatment units.

Response to point 2:

You requested cuidance o:r. whether the clean closure policy
for surface impoundrents conta.ned in the March 19, 1987
Federal Register notice can be¢ applied to all hazardous waste
management units in Iuw. (whicihh does not have final RCRA
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authorization).. .The clean closure policy that was contained in
the March 19, 1987 Federal Register should be applied to
closures by removal of wastes from any RCRA regulated unit.
Regulated units include landfills, surface impoundments, waste
piles, and land treatment units. The regulatory language
governing the level of cleanup described in each of the
following .sections, 264,197, 264.228(a), 264.258(a), 265.1%7,
265.228(a)y and 265.258(a), is identical. Since the
consequences of achieving clean closure are the same,
regardless of type of- unit, thé general policy contained in the
March 19,°1987 ER notice, and the specific details regardirg
the setting of cleanup levels in each medium that are contained .
in the'upcoming. "Surface Impoundment Cleafi*Closure Guidance
Manual", should be applied consistently to all units that close
by removal.of wastes. Another guidance document, "Clean
Closure of ‘Hazardous Waste Tank Systems and Container Units",
is currently being d2veloped. It is consistent with the ma.ual
for clean closure of surface impoundments; differing only vnncre
necessary because of the unique nature of tank systems and
ronta1ners..

As stated in the March 19, 1987 preamble, Cclean closure
Cleanup levels are to be based on Agency-approved health based
limits, rather than background, except where no such
Agency-approved limit exists, and then background may be used
as the basis for settirc clesanup levels.

- R :

Response to point 3:

As currently envisioned, the proposed changes to the
closure regulations would allow a landfill to defer closure to
manage non-hazardous wastes only if certain demonstrations are
made. Key among these is that managing non-hazardous wastes
will not be incompatible with prior management practices. ™The
preamble will include a discussion of potential incompatib.e or
detrimental effects which are tn he considered in evaluatirg a
request to defer closure. For landfills these concerns
include: subsidence, increased leachate formation, cap
settlement and gas production. These potential detrimental
effects could support a finding of incompatibility, which wculd
be grounds for disapproving a ceferred closure request.

This rule change will not affect enforcement actions. The
opportunity to defer closure will be afforded to both permitted
and interim status units. Facilities with units which have
lost interim status can receive an operating permit which
includes the LOIS unit. Waste receipt would not be allowed in
the LOIS unit prior to permit approval.’
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Response to poin£_4

You have requested guidance on the issue of whether
changes may be made at facilities operating without a permit or
interim status and LOIS .{loss of interim status) facilities
under: Section 270.72 wie.l necessary to comply with corrective
action and closure plans. This issue was raised in the context
of the rule, proposed on August 14, 1987, 40 CFR Parts 265, 270
and 271 entitled ."Changes to Interim Status and Permitted
Facilities for Hazardous Waste Management; Procedures for
Post-Closure Permitting; Proposed Rule". We are currently
considering this issue and will address 1t,1n the final rulz
srheduled for Summer 1988

Rnsponse to point 5.

Your first question, in Sa and b, concerns your
interpretation of 40 CFR Part 261 and the March 19, 1987.
Federal Redister notice, as they apply to wastes resulting from
closure.-Your interpretation is correct. As you stated, a
characteristic waste must be maanaged under Subtitle C unless
the material no longer exhibits any of the four characteristics
specified in Part .261, -Subpart C. It would not be sufficient
to merely demonstrate trat the iaterials no longer exhibit the
one or more characteris:cics that had originally brought the
waste under Subtitle C regulatory control. A waste that is
listed as hazardous under Part 261, Subpart D, and any waste
residues or contaminated soil or debris that are removed from a
unit during closure cperations, are considered to be hazarcous,
unless the waste’materials have been delisted, in accordance
with Section 261.3.

Your first bullet point within point 5 referred to how
DOD/DLA (Department of Defense/Defense Logistic Agency)
recommends, in their "Conformina Storage Model RCRA Permit
Application" (which accompanies their model permit), to
determine whether or not decontamination washwater at a site is
hazardous. As mentioned above, the determination should be
based on whether or not the waste exhibits any of the four
characteristics specified in Section 261.20. TOC and TOX are
indicator parameters only. Therefore the DOD/DLA Model Permit
Attachment for-Closure is incorrect when it implies that the
concentrations of TOC and TOX define whether or not washwater
is hazardous.

EPA has commented on this closure plan application
extensively. DOD, however, has, not responded to all of our
comments on the model permit. Therefore, as we said in thn
August 8, 1987 cover memo to the model permit, EPA may request
different or additional information if a permitting author.ty
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finds part or allfof the model permit application to be
inappropriate., Copies of both the cover memo and EPA's
comments on DLA's conforming model permit application are
attached for your referznCe. Please note EPA comments
regarding waste analysis and the closure plan. We recommend
that you use the recent draft report, '"Clean Closure of
Hazardous Waste Tank Systems and Container Units" instead as a
guide to ‘clasure.
So e To e rald

Your second bullet point within point 5 asked why, in
certain situations, non-hazardous material must be removed from
a landfill for clean closure, but then could conceivably be
re-deposited legally in a sanitary landfill'* We share your
concern that this could be viewed as an inconsistency within
our reqilatory program. Two regqulatory efforts, however, area
currently underway which should address this potential
problem. You alluded to the first effort, redefining hazardous
waste, in your memo. ' '

As wer move more towards concentration-based listings,
inconsistencies may occur less often. You should:note,
however, that the basic reason why action levels in the clean
closure situation are ru. consistent with hazardous waste
identification levels .is that action levels in the clean
closure situation are based cn the .more protective of two
possible scenarios: the direct ingestion of soil and ingestinn
of contaminated ground water, assuming no attenuation in the
unsaturated zone or dilution in the ground water. The
delisting levels, On the other hand, are based strictly on
ground water ingestion, and are derived from a generic model
that actounts fér vertical and horizontal spreading of
contaminants over a 500 foot distance in the aquifer. This
difference may well remain even if changes are made in how
hazardous wastes are listed. The answer to the problem is to
complete the . Subtitle D regulations for municipal landfills and
surface impoundments. The result of these more stringent
regulations should be that if waste is removed from a landfill
for clean closure and re-deposited in a sanitary landfill, that
the new landfill will be more protective of the environment
than the original one.

We hope you will find this memo to be useful to you in
interpreting these issues related to the implementation of
regulations regarding closure. Please contact Hope Pillsbury
of my staff at FTS 475-6725 if you have any questions regarding
this memo.
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MEMORANDUM

SUBJECT: Regulatory Interpretation of the Closure
Performance Standard

FROM: Marcia Williams, Dlrector ,UL; 7/&

Office of Solid Waste p

TO: William Miner, Chief
Solid Waste Branch, Region V

In your memorandum of December 31, 1987 you requested our
views on whether the closure performance standard (264.111 and
265.111) could be used to require source control at two
particular surface impoundments which the owner/operator wishes
to close as landfills. Our response to your question first
addresses the issue in a general way and then turns to your
specific question concerning the two surface impoundments.

The general performance standards and the technical
standards complement each other, and both must be complied with
(See 51 FR 16424). Where the unit-specific technical standards
provide detailed instructions, those procedures should be
followed. 1In exceptional cases where unit-specific standards
may not be enough to minimize or eliminate post-closure escape
of hazardous constituents, you should look to the closure
performance standard for authority to require additional
control measures.

In addition, the preamble to the March 19, 1985 Proposed
Rule for Standards Applicable to Owners and Operators of
Hazardous Waste Treatment, Storage, and Disposal Facilities (a
Final version of the Rule was published on May 2, 1986) states,
in 51 IR 11070, that

"the amendment explicitly requires owners or operators of
TSDFs to comply with both the general performance
standard and the applicable process-specific standards.
Oowners or operators must close their facilities in a
manner that complies with applicable process-specific
requirements where specified; the general performance
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- standards apply to activities that are not otherwise
addressed by the process-specific standards but are
necessary to ensure that the facility is closed in a

manner that will ensure protection of human health and
the environment."

The final rule for Closure, Post-Closure and Financial
Responsibility Requirements (May 2, 1986) further states, in Si
ER 16424, that TSDFs must "comply with both the general
performance standard and the applicable process-specific
standards."

These authorities support your position that the closure
performance standard can be used as a basis for requiring
source control when necessary to achieve this standard. 40 CFR
Subpart G, Sections 264.112 and 265.112 requires a description
of how each unit and facility will be closed in accordance with
Sections 264.111/265.111 (see Sections 264.112/265.112(b) (1)
and (2)). Section 265.112(b) in particular, requires that the
closure plan include "a detailed description of other
activities necessary during the partial and final closure
period to ensure that all partial closures and final closure
satisfy the closure performance standards, including, but not

limited to, ground-water monitoring, leachate collection, and
run-on and run-off control."

Your memorandum indicates that hazardous constituents may
migrate into ground water because the water table may come into
contact with the bottom of the unit. The closure requirements
at 264.228/265.228 were designed to minimize infiltration
through the cap. Therefore the problem identified in this case
is not addressed by the design-specific requirements, and the
264.111/265.111 performance standard can be invoked to require
additional actions.

It is also important that the closure process is
consistent with any corrective action process that may be
required in the future. In the case of these two surface
impoundments, your memorandum indicates that releases are
currently occurring and that these releases would not be
minimized if closure were performed with significant amounts of
waste in place. Corrective action to address such releases
could necessitate removal of the waste. If this occurred after
capping, the action would be seriously complicated and
substantial resources would have been wasted on the cap.

An alternative approach to using the closure performance
standard as a tool for obtaining environmentally sound closure
and to address releases, would be to use a post-closure permit
and/or a 3008(h) order issued in conjunction with closure plan
approval.
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In conclusion, it is the Region and/or the state's choice
(depending on which level of government is authorized to
implement RCRA) as to which tool is used. Clearly the
regulations allow the use of the general performance standards,
post-closure permits or 3008(h) orders to ensure that
facilities close in a way that is protective of human health

and the environment.

cc: Robert Swale, Region V
Lee Tyner, 0OGC
Chris Rhyne, OSW
Jim Bachmaier, OSW
Lauris Davies, OSW
Regional Division Directors
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION V
31-DEC 1987

Regulatory Interpretation of the Closure Performance Standard
For Surface Impoundments At GMG Harrison Radiator, Dayton, Ohio

William Miner, Chief ¢/ 477
i laal

Solid Waste Branch Ae—7 .

Marcia Williams, ector
Office of Solid Waste

The Closure Performance Standard under §40 CFR Part 265.111(b) calls
for the Owner/Operator to close the facility in a manner that “Controls,
minimizes or eliminates....post closure escape of hazardous waste,
hazardous constituents, leachate, contaminated run-off, or hazardous
waste decomposition products to the ground or surface waters..." GMC
Harrison Radiator has proposed the closure as a landfill option for
their regulated surface impoundments; which, we contend, will not meet
the closure performance standard as defined above. We believe that
proposed method of closure will not provide adequate protection against
the release of hazardous constituents to the groundwater underlying the
facility; and, as such, does not provide adequate protection for human
health and the environment, as called for under the Closure Performance
Standard.

The facility has two surface impoundments which received a variety of
hazardous wastes beginning with the "South Lagoon® constructed in 1966,
and the “North Lagoon" which was constructed in 1972, Both lagoons
accepted wastewaters containing halogenated solvents, which in the case
of the North Lagoon, has compromised groundwater quality to a signifi-
cant degree. '

Recent groundwater quality assessment data for the North Lagoon has
revealed concentrations of halogenated solvents which exceed the Maxi-
mum Concentration Limits for drinking water by an average of twenty
times., It {s also believed that the South Lagoon is affecting ground-
water quality as well, but it 1s unknown at this time the concentra-
tions of any specific hazardous constituents.

The Exposure Information Report (EIR), completed for the regulated
units at the GMC facility, concluded that the proposed method of clo-
sure may not minimize the production of leachate which will occur as a
result of groundwater infiltration into the stabilized wastes. In
particular, page 47 of the EIR states, “It is assumed that water levels
will rise when pumping of (the) county wells is discontinued, with
gradients and water levels returning to near historic (prepumping)
conditions. Water levels may rise to elevations above those of the
bottoms of the lagoons...
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As such, it 1s possible that some of the recompacted sludges contained within the
closed facilities may be below the water table. This could result in leaching of
the wastes..."

We do not believe that GMC can adequately demonstrate that they can minimize or
eliminate the post-closure escape of hazardous constituents to the groundwater (as
required by the Closure Performance Standard) simply due to the expectation that
the stabilized wastes will lie within the aquifer after closure has been completed.
Alsc, the presence of groundwater contamination from the impoundments leads us to
believe that simply capping the impoundment will not alleviate the problem. We
propose that GMC has only two options for the regulated impoundments: 1) GMC must
remove the wastes presently in the impoundments and dispose of them off-site or;
2) Remove the wastes from the present units and construct a doubly-lined landfill
unit in its place, and construct the unit at least one meter above the highest
expected groundwater elevation., We believe that these methods of closure will
adequately meet the closure performance standard, since they will demonstrate that
the post-closure escape of hazardous constituents to the groundwater has been
thoroughly minimized.

We request that a determination be made by your office concerning our argument that
the intent of the closure performance standard precludes closure as a landffill, In
any event, we will be pursuing corrective action either in a postclosure permmit or
with a 3008(h) order. However, if we can require excavation through the closure
process, appropriate action can be started much more quickly. Approval of this
closure plan {s a 3rd Quarter FY '88 commitment by the Region, and we have tenta-
tively scheduled a meeting with GMC to discuss these closure concerns for mid-
January 1988, Therefore, we request that you respond to this memo by January 10,
198€, so that we can be prepared when we meet with the facflity.

Specific questions concerning the facility can be answered by Robert Swale, the
closure plan reviewer for this facility. Mr, Swale can be reached at FTS 886-6591,

cc: Anthony Sasson, OEPA
Randy Meyer, OEPA
Richard Robertson, OEPA-SWDO
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SUBJECT: ~Ground-Water Honxtorxng at Clean-Closing Surface
\ﬁmpoundmeq Waste Pile Units

FROM: Wm’uLodﬂ/’\Cr

A‘slstan: Administrator

TO: Regional Administrators
Regions [-X

Several provisions of HSWA have made it necessary oc
desirable for a number of owners or operators to close thei:z
land disposal units. Many of these units are going through
“clean closure"; that is, removal of all waste residues,
contaminated containment system components, contaminated
subsoils, and structures and equipment contaminated with
waste and leachate. Severtl Regions have questioned whether
a clean closure demonstration requires ground-water
monitoring before the unit is declared clean for the purposes
of closure under sections 264.228(a), 264.258(a), 265.228(a),
or 265.258(a). The purpose of this memo is to reiterate and
clarify Agency policy in this regard.

It has been the Agency's policy for some time that owners
and operators must not be allowed to "walk away" from units
with inadequate ground-water monitoring systems or with
ground-water contamination at closure. This policy has been
described in my August 27, 1985 memorandum regarding RCRA
policies on ground-water quality at closure, in the FY 1987
and 1988 RCRA Implementation Plans (RIP), and in the clean
closure policy outlined in the preamble to the final
"conformiag changes®™ rule concerning clean closure of surface
impoundmeuits; published in the Federal Register on Mazch 19,
1987 (S22 PR .7!4). If an adequate gtouna-wat-: monitoring
system is In place, it is still the Agency's policy that as
part of the clean closute certification process EPA must
review ground-water monitoring data to verify that there is
no ground-water contamination from the unit(s).
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‘There exists, however, a universe of land disposal units
that may not have a ground-water monitoring system, OC may have
an inadequate ground-water monitoring system in place at
closure. These include interim status waste oiles, interim
status surface impoundments that contain co:rbsive-only
nazardous waste that are eligible for a waiver under section
265.9d(e), interim status units exempted from ground-water
monitoring on tine basis of the self-implemented waiver found :n
section 265.3@(c), or units simply failing to comply with the
Subpazt F requirements.

Many of these units have already closed by removing waste
and certifying "clean closure" without assuring clean ground
water, Congress has made it clear that ground-water
contamination at treatment, storage, and disposal units must se
addressed.  Section 3085(i) of RCRA requires all units receiving
hazardous waste after July 26, 1982 to comply with ground-water
monitoring standards established under Section 3004, regardless
of their current active or inactive status. Any closed interim
status unit covered under Section 3dd5(i) that does not meet the
48 CFR 264 clean-closure standard must be issued a post-closure
permit implementing the appropriate Subpart P program. In order.
to avoid post-closure permit responsibilities, interim status
facilities that have "clean closed” will need to present
evidence that the "clean closure” is in compliance with the
Agency's clean-closure rules found in sections 264.228 and
264.258. (This position is clearly presented in the Final
Codification Rule, 52 ER 45788, December 1, 1987).

Reexamination of all prior clean closures should be performed as
suggested by the 1988 RIP and in concert with individual
Regional priorities.

We recognize, however, that under certain circumstances for
units that "clean-closed™ under interim status a demonstration
that ground water is uncontaminated might be made without a
ground-water monitoring system in place. In order to preclude
the need for ground-water monitoring at a clean closing unit the
owner or operator would need to meet the decontamination
standard as codified in section 274.1l(c) (S) and (6) and make 2
demonstration in accordance with applicable waiver requirements
found in section 264.9@(b) (4). For clean-closing units at least
the follawing criteria would need to be met to assure compliance
with the geémeral closure performance standard (section 264.1ll1l):

1) Accurate historical data on wastes handled at the unit
have been carefully recorded, including a complete
analysis of waste composition and characteristics;

2) The properties of the waste constituents together with

' the geochemical envizonment of the soils show no
potential for migration to ground-water during the active
life and any post-closure care period; and
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3) Other supportive data (é.3., an alternative monitoring
. system or other geophysical verification) needed to
ensure protection of human health and the environment.

We recognize that these criteria for not requiring
ground-water monitoring are stringent. However, these
restrictions are necessary because the Part 264 clean-closure
demonstration may ultimately reliéve the owner or operator of
any further Subtitle C responsibilities at the closing unit or
facility.

For those units authorized to operate under Section 3945 (e)
that stopped receiving waste prior to July 26, 1982, several
tools exist for obtaining confirming data. Where the
Administrator has determined, based on any information, that
there has been a reclease of hazardous waste (or hazardous wastae
constituents) from a facility into the environment, Section
3dd8(h) may be used to perform studies (including ground-water
monitoring) and/or corrective measures, as necessary to protect
human health or the environment.

Where imminent and substantial endangerment can be
established, studies and corrective measures cam be cequired
under Section 7993. Section 3013 could be used to collect data
and to implement ground-water monitoring, where the presence or
the release of hazardous waste "may present substantial hazard"
to human health or the environment.

Where a permit for the facility is otherwise required,
corrective action (including ground-water monitoring) for
improperly "clean closed” units may be effected under Section
3094 (u) during the permit process. In cases where an adequate
ground-water monitoring system has not been installed and there
is no valid ground-water monitoring waiver, and/or where other
Subtitle C requirements have been violated, attempts at cClean
closure, whether successful or not, should not preclude the
imposition of enforcement authorities, for example under Section
3008 (a) to obtain remedies and/or penalties under Section
3ges(q).

Showld you have any questions regarding the content of this
memorandulfi-plesse contact Chris Rhyne of my staff at FTS
382-469%.,2:

cc: Waste Management Division Directors, Regions I-X
RCRA Branch Chiefs, Regions [-X
Permit Section Chiefs, Regions I-X
Enforcement Section Chiefs, Regions I[-X
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MEMORANDUM

SUBJECT: Effective Dates for Characteristic and Listed Wastes
per March 19, 1987 Clean Closure Regulation

FROM: Sylvia K. Lowrance, Directoggqﬂ' qz- év""""
2)

Office of Solid Waste (WH-56

T0: Waste Management Division Directors
Regions I-X

Several regions have raised questions about the effective
date of the Clean Closure Conforming Changes Rule of March 19,
1987 (52 FR 8704) and, in particular, have asked whether the
clean closure standards discussed in the preamble to the rule
(52 FR 8705) apply in authorized states. The purpose of this
memorandum is to clarify the applicability of the March 19, 1987
rule.

As you know, the Clean Closure Conforming Changes rule made
several conforming changes to the Part 265 closure and
post-closure regqulations for surface impoundments.

Additionally, the Agency set forth its interpretation of these
regulatory requirements in the preamble to the rule. 1In
particular, the rule changed the closure by removal standards
under Part 265 to be consistent with Part 264 standards. A key
feature of this change was to amend the 265 closure by removal
standards for characteristic wastes. Under the old closure by
removal standard, "clean closure®" could be achieved if the owner
or operator-dsmonstrated that remaining materials did not
exhibit the characteristic that first brought the unit under
control. Under amended §265.228(a), however, surface
impoundments containing characteristic wastes as well as those
containing 1isted wvastes must "remove®™ all waste residues,
including hazardous waste constituents derived from the waste.
The preamble to the Conforming Changes rule provides guidance on
determining when "removal" of waste residues has been achieved.

According to the preamble (52 FR 8706), “removal®™ under
§265.228(a)(1) means removal of all wastes and liners, and the
removal of leachate and materials contaminated with the waste or
leachate (including ground water) to levels that are protective
of human health and the environment. Owners/operators must
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demonstrate that any hazardous constituents left in the soils,
subsoils or groundwater would not cause unacceptable risks to
human health or the environment. These demonstrat:ions must
document that the contaminants do not contaminate any
environmental media in excess of Agency-recommended limits. The
Agency-recommended limits include water quality standards and
criteria and health-based limits based on verified reference
doses (RfDs) and Carcinogenic Potency Factors (CPFs). If no
Agency-recommended limits exist for a hazardous constituent,
then the owner/operator must remove the constituent down to
background levels, submit data of sufficient quality for the
Agency to determine the environmental and health effects of the
constituent, or follow landfill closure and post-closure

requirements.

The March 19, 1987 rule became effective in unauthorized
states on September 15, 1987. The date on which the clean
Closure policy outlined in the preamble may be applied in
authorized states will depend on whether the wastes in question
are listed or characteristic. For characteristic wastes, the
policy would not apply until the authorized state had adopted
the new regulation at §265.228(a)(l) - - until that time
facilities could continue to clean close by demonstrating that
remaining materials did not exhibit the characteristic that
brought the waste into the system (i.e., the demonstration
required under the former rule). The deadline by which
authorized states must incorporate the March 19, 1987 regulatory
changes is July 1988. For listed wastes, on the other hand, the
policy may be applied in authorized states immediately, since
the preamble interprets regulations that should already be
adopted as part of the authorized state program.

Regardless of whether a specific state has adopted these
regulatory changes, owners and operators should be reminded of
the statutory requirements of §3005(i) of HSWA. Units which
clean close pursuant to Part 265 standards will not be relieved
of past-closure care obligations until they demonstrate
"equivalency" with Part 264 clean closure standards (see 52 F.R.
45788). AcqQrdingly, owners and operators of facilities who
wish to clean close should be encouraged to perform such
closures in accordance with Part 264 standards.

If you have any questions, please call Sharon Frey at FTS
475-6725. )

¢c: Region Counsel, Regions I-X
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MEMORANDUNM

SUBJECT: Guidance on Demonstrating Bquivalence of Part 265 Clean
Closure with Part 264 Requirements

FROM: Sylvia Lowrance, Director
Office of Solid Waste JA’{L ,{ ‘g"‘&
TO: Regions I-X

I. PURPOSE

This memorandum provides guidance to Regional RCRA permits
staff concerning the review of Part 264 equivalency
demonstrations for interim status surface impoundments and waste
piles that certified clean closure under the Part 265 standards
prior to March 19, 1987. The Agency discussed the requirements
for submitting equivalency demonstrations in the preamble to the
December 1, 1987, Codification Rule (52 FR 45788). This
memorandum expands upon that discussion by providing further
guidance on the Agency's expectations for the review and approval
of thase demonstrations.

II. AUTHORITY

: Section 3005(i) of the Hazardous and Solid Waste Amendnents

of 1984 (HSWA) requires all landfills, surface impoundments,
waste piles, and land treatment units that received waste after
July 26, 1982, to comply with the ground-water monitoring,
unsaturated zone monitoring, and corrective action requirements
applicable to new units. EPA implemented this provision in the
December 1, 1987, Codification Rule. 40 CFR Section 270.1(c)
requires that units wvhich received wvaste after July 26, 1982, or
which certified closure after January 26, 1983, obtain a post-
closure permit unless they successfully demonstrate compliance
with the Part 264 requirenments for closure by removal.

III. CLEAN CLOSURE REQUIREMENTS UNDER PARTS 264 AND 265

Prior to March 19, 1987, the Part 265 regulations governing
interim status clean closures differed significantly from the
Part 264 requirements pertaining to permitted units. 1In March of
1987 (52 FR 8704), the Agency issued conforming changes to the
Part 265 regulations to bring them into conformance with the Part
264 requirements.

A. - Part 264 Clean Closure Regquirements

The Part 264 provisions (§§ 264.228 and 264.258) require the
owner/operator to "remove or decontaminate all waste residues,
contaminated system components (liners, etc.), [and] contaminated
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subsoils...” The Agency interprets the terms "remove® and
"decontaminate®™ to mean "...ramoval of all wastes and liners, and
thie removal of all leachate and materials contaminated with the
waste or leachate (including ground water) that pose a
substantial present or potential threat to human health or the
environment" (52 ER at 8706). To meet this standard,
owner/cperators must demonstrate that no Part 261 Appendix VIII
constituents remain in the soils, vadose zone, or ground-water
above Agency-recommended limits before certifying clean closure.

These Agency-approved limits or factors include water
quality standards and criteria, health-based limits based on
verified reference doses (RfDs) and Carcinogenic Potency Factors
(CPFs), or site-specific Agency-approved health advisories (52 FR
at 8706).

When assessing potential exposures to constituents released
from the unit, the owner/operator must establish the points of
compliance directly at or within the unit boundary for all routes
of exposure (surface water contact, ground-vater ingestion,
inhalation, direct contact, and soil ingestion). 1In setting

these points of compliance, consideration of contaminant :
attenuation between the unit and potential exposure points is not

allowed. :

Further discussion of these requirements is provided in the
preamble to the March 19, 1987, conforming changes regulation (52
FR 8704), and in a subsequent Notice of Clarification issued on
March 28, 1988 (53 FR 9944). Pending the up-coming issuance of
the clean closure guidance mentioned in the March 19, 1987,
preamble, these two sources provide the fullest interpretation of
Agency policy concerning the requirements applicable to units
undergoing clean closure.

B.WWMM

The pre-1987 Part 265 interim status clean closure
requirenents differed from the Part 264 requirements in several
significant vays. Pirst, these standards allowved owner/operators
to discontinue removal activities and certify closure if they
were able to demonstrate that residuals associated with the unit
wvere no longer haszardous. This provision allowed owner/operators
of surface impoundments containing solely characteristic wastes
to meet the clean closure standard by demonstrating that wastes
no longer exhibit the characteristic that first brought the
impoundment under regulatory control. In this situation,
owner/operators could have clean closed without evaluating the
presence of additional Appendix VIII constituents that could pose
a threat to human health or the environment.

Secondly, the interim status ground-water monitoring
reguirements applicable to these units only required
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owner/operators to monitor for indicator parameters and hazardous
waste constituents for which a waste was listed. Owner/operators
did not have to demcnstrate that all Appendix VIII constituents
that could pose a threat to human health or the environment had
been removed in order to certify clean closure. .

Finally, interim status facilities were not required to
demonstrate that all releases of Appendix VIII constituents to
soils, surface water, air, or ground water posing a threat to
human health or the environment had been removed at closure.

IV. EQUIVALENCY DEMONSTRATION INFORMATION RBQUIRE*ENTS

A. General Information Requirements for Equivalencvy
DRemonstrations

40 CFR Section 270.1(c) now affords owner/operators who
closed under the Part 265 requirements the option of
demonstrating that the units had actually been closed in
accordance with the Part 264 requirements, by submitting an
"equivalency demonstration”. This equivalency demonstration is
outside the Part B post-closure permit application and review -
process. The Agency expects owner/operators to submit sufficient
information in their equivalency demonstrations to allow the
Agency to determine whether the clean closures fully comply with
the Part 264 requirements. The Agency does not intend, however,
that owner/operators submit the same quantity of information
required when submitting full Part B permit applications.

The demonstration submitted by the owner/operator must
include, at a minimum, sufficient information for identifying the
type and location of the unit, the unit boundaries, the waste
that had been managed in the unit, and the extent of waste and
seoil removal or decontamination undertaken at closure. Relevant
ground-wvater monitoring and soil sampling data should also be
submitted to demonstrate that any Appendix VIII constituents
originally in the unit and that remain at closure are below
levels posing a threat to human health and the environment.
These levels are those discussed in the March 28, 1987 preamble,
i.e., water Qquality standards and criteria, health-based limits,
carcinogenic potency factors, or ATSDR site-specific Agency-
approved advisories (52 FR at 8706).

Owner/operators can submit information demonstrating that
the closure certified under Part 265 complies with the Part 264
standards using existing data developed at the time of closure.
If insufficient data are available to support this demonstration,
owner/operators may collect new data to demonstrate that the Part
265 clsan closure meets the Part 264 clean closure requirements
that vare in effect at the time of closure. If upon review, the
Agency determines that the closure does not meet the Part 264
standards, the owner/operator will be required to submit a Part B
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permit application containing all the applicable information
required in Part 270, including ground-water monitoring
information.

B. Acceptability of Specific Information Supporting Equivalency
Remonstrations

Five potential issues concerning the acceptability of
specific kinds of data used in an equivalency demonstration have
besen identified. These issues are discussed below.

1. Acceptability of Previously Collected Data

Many facility owner/operators will have generated
considerable amounts of data during their original closure
activities. To the extent that these data represent the
conditions at closure and provide sufficient information to
determine compliance with the Part 264 requirements, they may be
used to support an equivalency demonstration. Regional starf
should evaluate the information for the extent to which it
fulfills the requirements of Part 264, and for its overall
quality, reliability, and accuracy.

While previously collected data may be used, in many cases
owner/operators will need to collect some additional information
on hazardous constituents that may remain in the soils, vadose
zone, or ground water to demonstrate equivalency.

2. Use of Existing Soil and Ground-Water Sampling Data as
Proxies for Missing Data

The Agency believes that in limited cases owner/operators
miay use existing soil and ground-water sampling data as proxies
for missing data. In the first case, soil sampling data can
sorve as a proxy for ground-water monitoring data wvhen these are
not available. In the second case, ground-water monitoring data
can be used to demonstrate the acceptability of a soil or vadose
zone cleanup. In such cases, the Agency may consider these data
when reviewing equivalency demonstrations. PFor example, some
ovner/operators may wish to use previously collected soil
sanpling data as a surrogate for actual ground-water sampling
data in order to demonstrate compliance with the Part 264 ground-
water clean closure levels, or facility owner/operators may wish
to demonstrate that soil contamination was remediated
sufficiently by submitting ground-water monitoring data
domonstrating no migration of contaminants froam the soil. It is
more likely that EPA will accept soil sampling data as a proxy
for ground-water monitoring data than the converse. One such
example of where soil sampling and vadose zone data might be used
ag a, surrogate for ground-water sampling data is in a
hydrogeologic setting where the water table is 1ocatod at



significant depths from the surface or whori ground-wvater
monitoring is not feasible.

Demonstrations using soil sampling data will, however,
generally require assumptions of contaminant fate and transport
in the relevant subsurface media. As stated in the preamble to
the March 19, 1987, conforming changes rule, the Agency does not
bslieve it is appropriate to consider assumptiens about
subsurface attenuation when approving clean closures, given the
uncertainty involved in such assumptions and the fact that all
further regulatory control ends upon certification of the
closure.

3. Requirepment for Full Appendix VIII Sampling

The Part 264 clean closure standards require a demonstration
that all Appendix VIII constituents originally in the unit have
bsen removed or decontaminated. As with the 40 CFR Section
264.93 monitoring requirements, however, the Agency believes that
it may be possible to exclude some hazardous constituents from
consideration based on knowledge of past activities at the unit.
Equivalency demonstrations that consider all the hazardous :
constituents that may reasonably be expected to be in or derived
from the wastes managed in the unit may be acceptable in lieu of
the full list of Appendix VIII constituents.

The Regions may decrease the list of constituents that must
ba evaluated to the extent that information submitted by the
owner/operator is complete relative to the wvastes disposed and
domonstrates that these constituents could not reasonably be
present in environmental media affected by the unit. 1In
evaluating such demonstrations, Regions should also evaluate
closely the potential that additional Appendix VIII constituents
may be present in the soils or ground water beneath the unit.

4. Use of Data from Previously Existing Ground-¥Water
Monitoring Svstems

The Agency will consider equivalency demonstrations based on
data from previously existing ground-wvater monitoring systems
provided such ground-wvater monitoring systems were in compliance
with the applicable requirements. At a minimum, such systens
nust have met the Part 265 Subpart P ground-wvater monitoring
roquirements. To the extent that these systems were located,
screened, and operated properly to gather representative ground-
water information, the Agency believes that they can be used to
support an equivalency demonstration. In order to determine
vhether monitoring systems were in compliance with Part 265,
Regions should examine available records and documents, such as
old inspection reports, enforcement records, CME reports, or
Ground-Water Task Force reports.
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s. Practicability of obtaining New Data

Some facilities will have certified clean closure several
years ago, and subsequently may have constructed structures on
top of clean closed units, making it difficult to obtain new data
for the equivalency demonstration. For example, a building with
a concrete floor or wastewater treatment unit constructed on top
of a clean closed hazardous wvaste management unit could obstruct
the collection of new sampling data. Collecting new scoil or
ground-water data at such a site might require either drilling
through the concrete floor of the building or using angled
drilling techniques.

The Agency recognizes the difficulties associated with data
collection in these cases. In reviewing the quantity of such
data submitted, the Regions may consider the technical
difficulties involved in collecting such data. The standard of
protection against which equivalency demonstrations will be
evaluated will not, however, be different depending on the .
technical difficulties of data collection. ' Accordingly, the
Agency will require owner/operators to submit representative
existing data and/or to collect those data necessary to
dexonstrate compliance with the Part 264 requirements.

V. APPLICABILITY TO LANDFILLS

EPA interprets its regulations to allow landfills from which
wastes have been removed at closure to accomplish "clean closure"
and, if closed under 40 CFR Part 268 standards, to allow an
equivalancy demonstration to be made under 40 CFR Section
270.1(c) (5) and (6), through redefinition of the landfill as a
waste pile, surface impoundment, or land treatment unit. It is
most likely that the redefinition, or change in process, will be
tc a wvaste pile, pursuant to 40 CPFR Section 270.72(c). Clean
closures or demonstrations of equivalency with clean closure, are
governed by the applicable Part 264 closure requirements (e.g.,
40 CFR Section 264.2%58 for vaste piles).

As an alternative to making an equivalency demonstration
pursuant to 40 CFR Section 270.1(c) (S), the owner/operator of a
landf£ill from wvhich all waste has been removed and for which the
owner/operator can provide evidence that the level of
contamination is such that it no longer poses a threat to human
health and the environment, may request that the Regional
Adninistrator shorten the post-closure care period [40 CFR
Section 264.117(a)(2)(1)]). The term of the post-closure permit
should then be modified to a minimal period in accordance with 40
CFR Section 270.43. -
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VI. CONTENTS OF THE EQUIVALENCY DEMONSTRATION AND PROCEDURES FOR
SUBMITTAL

No specific format for an equivalency demonstration is
required. For ease of review, the Agency suggests that
equivalency demonstrations include three basic sections: 1) a
Unit Description, 2) a Description of Closure Activities
Conducted, and 3) a Demonstration of Compliance with Clean
Closure Levels.

The first section, Unit Description, should provide
information on the size and location of the unit, the wastes
managed by the unit (EPA hazardous waste numbers and quantities),
any liner system and leachate collection system, containment
system, and run-on and run-off control systems. 1In addition,
cowner/operators should present a description of the hydrogeology
of the immediate area, including descriptions of ground-wvater and
soll conditions, ground-water monitoring systems, detection
programs, and any corrective action activities undertaken. Por
land treatment units, information concerning application rates
should also be included. .

The second section, the Description of Closure Activities
Conducted, must identify, in detail, all removal and
decontamination activities completed at the unit during closurs.
This description should include information on the quantity of
waste removed (by waste type), the gquantity of leachates and
contaminated containment liquids removed, the quantity of bottom
sludges/residues removed, the quantity of contaminated soil

-removed, the methods used for removal of inventory (i.e., waste,
sludge, residue, liquid, and soil), and the procedures used for
decontaminating and/or disposing of inventory. Specifically, the
description of the decontamination and disposal activities should
identify the method of decontamination of equipment/structures,
the treatment or Adisposal of cleaning agents/rinsevater, and the
demolition and removal of containment systems (e.g., liners,
dikes) and other equipsent/structures.

The previcusly approved closure plan should provide the
majority of the descriptive material required for sections 1 and
2 of the demonstration. The owner/operator should not assunme
that the closure plan has becn retained by the Agency; relevant
portions of the plan should be resubmitted. A copy of the
closure certification should also be provided.

The third section, Demonstration of Compliance with Clean
Closure Levels, should present sampling data supporting the
owner/operator's equivalency deamonstration. This section should
specify where samples vere taken in each relevant medium, when
the samples were taken, vhat parameters wvere examined, and the
analytical results. The information should specify the sampling
protocols and analytical methods used during the sampling



activities, along with available quality assurance/quality
control information. The raw sampling data should be presented
in an appendix to the report, while the results should be
summarized in a clear manner in the body of the report. In cases
where surrogates or proxies are proposed for use, the
owner/operator should fully explain the reason for the use of
such proxies and any analytic assumptions which were made. Where
data from all Appendix VIII constituents are not submitted,
saoction 2 of the submission should support the assertion that
such constituents were not and are not present in the unit.

Finally, the demonstration should include a narrative
discussion summarizing both the results of previously collected
data and new data collected for this demonstration. In the
conclusion, the section should compare the results of sampling
data to the applicable clean closure levels for the relevant
parameters.

The December 1, 1987, Codification Rule presented procedures
and timeframes for the submittal, review, and approval of
equivalency demonstrations. The timeline presented below
summarizes the critical dates and activities that aust be
followed by owner/operators and the Agency upon receipt of an
egquivalancy demonstration.
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Dr. Reva Rubenstein

Director

Institute of Chemical Waste
“anagement

National Sclid Wastes
Management Association

1120 Connecticut Avenue, N.W.

JAN || 1883

9476.1983(02)

Washington, D.C. 200136

Dear Dr. Rubenstein:

This letter is in response to your letter of December 6,

1982, requesting interpretation of closure and post=closure
requirements regarding land disposal facilities. I have
responded to your questions in the order presented in your
letter and attaschment.

1. .

i.

Rocontouring the final cover material and/or adjusting
inplace waste in the same unit as required to maintain the
function of the final cover as a result of. subsidence and
settlement, does not conotituto receipt of hasardous waste
after Jamuary 23, 1903. . These actions must be described
in each facility's closure and post=closure plans which
must be approved by the Regional Administrator. Modifica-
tions can be made to these plans as necessary vwith Agency
approval.

The controlled lrtiqation of the vaegetative cover is allowed
in order to establish vegetation during the closure period
or to maintain it during prolonged dry spells in the post-
closure period. But the regulations require the final cover
to provide long=term ninimization of migration of liquids
through the closed landfill ($264.310(a)(l)), and to function
with minimum maintenance ($264.310(a)(2)). Thus, the
guidance documents recommend that the plant species chosen
be indigenous, require minimal or no additional moisture,
and be selected based on anticipated moisture, light,
temperature, elevation, and competitive cohabitants, etc.

—_
14 \



The closure and post-closure plans should contain a descrip=-
tion of why and when the irrigation may he determined to

be necessary (e.g., recommended by local agronomist to
establish vegetation during a dry period), the amount and
frequency of water application, and water balance analysis
showing the effect of the irrigation water on total annual
liquid {nput through the final cover..

EPA has available two reports that provide technical
information on this subject, entitled "Evaluating Cover
Systons for Solid and Bazardous Waste® Sw=867, September
1982, which discusses irrigation of plant cover and other
plant requirements; and (2) “"Hydrologic Simulation on
Solid Waste Disposal Sites® Sw-868, September 1982, which
is a computerized water balance wodel, to evaluate the
probable hydrologic performance of existing or proposed
landf£ill designs. Both of the reports are available from
the Government Printing 0Office (SWeR67 is Stock No. N§5«
000~00228~-2 234,75, SwW=868 is Stock No. 055«000=-00225=-8
4s6,00). BPA is currently revising the model for "Hydrologic
Simulation on Solid Waste Disposal Sites® to enable {ts
use in estimating seepage through the liner as well as
through the cover.,  The revised model should be available
early in 1983,

Your statement that 40 CPR Parts 264 and 26S prohibit the
addition of bulk liquids to the waste management unit is
not guite accurate. Bulk liquids ibo-iti.g-d- "the site
is lined and has a leachate collection and FTemoval syatem,
Liquids in the leachate collection system must be removad
during operation, closure, and post=closure. In general,
the addition of liguids into the unit during closure would
be permitted only if by doing so the facility and waste
will be stabiliszsed sooner. As yocu know, the objective
during and after closure is to remove liguids and keep them
out. 1If liQuids sre added during closure, the closure period
would need to be extended until the addition stopped.

‘Te further clarify the above explanations I must emphasize
four points. Pirst, any liquid applied to the finsl cover
of a landfill to sustain vegetation cannot be a hazardous
waste (e.g., cannot be leachate unless it is no longer a
hazardous wvaste), cannot hara the vegetation, and cannot
otherwise impair the integrity of the final cover (e.g.,
cause increased infiltration because of damage caused by
pH). Second, ligquids may not be injected into the wvaste
after closure (e.Q., leachate recirculation by injection),
since this is contrary to the post=closure odbjective of
keeping liquids_cut. Third, as stated apove, liquids.
could be allowed during cloourt. including loachato



recirculacion, ({¢£: (a) there is a liner and leachats
collection syster, (b) leachate is removed from the
leachate collection system, (c) the addition of liquicds__
serves to onﬁgncg closure (®.3., accelerates subs {dence

-and stabilizationf, Tather than marely serves as a a convenient

wvay to dispose of th& uquida,ﬁ‘rm——:m 1iquid addition

{8 explained St n the closure plan. _Such

closure would not be conpletod until recircula:ion _ceases,
K180, recirculation Of @ hazardous waste (leachate) after
January 26, 1983 would make the unit a regulated unig .

subject to the requirements of Part 264. I should point

out that recirculation of a hazardous waste (leachate) can
occur during operation_and would normally be considered an
operational rather than closure activity. Closure activities
are those which lead to stabilization of the unit in a )
timely manner after racoipt of wastes has ceased. Pnourth,
the characteristics and purpose of any liguids to be adced

to the landfill or to the cover during or after closure.
must be specified in the closure or poste=closure plans and
approved by the RA (or authorized State), including any
extension of the closure period. Such purpose and extension
must be consistent with the environmental objectives specitt@d
in Part 264 or 265. _

Landfills that are currently engcaged in co=-disposal of
haszsardous and non—haszardous wastes could continue to accept
non-hazardous wvastes after January 25, 1983, i{n order to
complete a partially f£illed hazardous wvaste unit and close

~ under either 40 CFR Part 265 or Part 264 requirements. This

assumes that the owner or operator completes the cell in a
timely manner, which generally means within the 180 day
closure period. 1If the closure cannot be completed within
the 180 days the owner Or Operator must apply to have the
closure period extended bayond § months, for a specified
time period, as provided_in 40 CPR 265.1I3(h) or 264.113(d),
to allowv the waste to be filled until the designed elevation
is reached. _ This type of closure could de approved {f it -

‘provides for a more environmentally sound closure, and not
‘nerely for the economic convenience of the owner or operator.

‘Each extension will be considered on a case~dy=case basis.

The regulatory concern is closing the landfill in as expedient
a timo as is practical (i.e., achieving final contour and
final cover) s0 as to Dpravent additinnal rainfall infiltration
and other environmental exposure.  Pertinent factors include
use of earth materials and redesigning the final contours.

The Regional Administrator or approved State permitting
authority could approve a closure plan or modification

to the closure plan allowing the unit or cell to be completed
with non-hazardous waste after January 25,-1983, and possibly
sxtending the closure period (more than € months) after
January 25, 1983 upon such a showing., Conditions tor
accomplishing this would be in sny approved closure plan



or closure permit (e.g., tima period, final contours, type
of wvaste), -

4, Por the situation where a surface impoundment ®closes as a
landfill® before January 25, 1983, 1 presume you mean no
more hagardous wastes received after January 2S5, 1983, but
closure (e.g., dewatering, etc.) has not yet been done.
The waste will be removed fram the surface impoundment,
solidified and replaced in the same impoundment, to ensure
that it will bear the weight of the cover. BEPA does not
consider this replacement of waste after January 25, 1983,
to be "receipt® of hazardous waste which would constitute
a "regulated unit®. This decision assumes that the
solidifying material is not a hazardous vaste.

§. Por your last question you described the case wvhere
multiple hazardous wvaste trenches wvill cease to receive
hazardous waste on or before January 25, 1983, and where
the closure plan provides for a delayed closure of a half-
filled trench for the deposit of solidified hazardous >
waste from closed and capped trenches.—la—ganersl, such
placement of-selidified hazardous-waste—frem—the-closed
trenches—into—the- reservad halinfilled-trench, even at
the same facility, will be considered rocolpt’ of hazardous
vaste such as to constitute a ®regulated® unit'Because the
waste is veceived and disposed at the facility unit after
January 26, 1983, I refer you to the July 26, 1982 Pedaral
Register preamdle discuseion at 47 PR 32289 which describes
the concept of a waste management unit., Where landfills
consist of a series of trenches which are separately lined,
each trench is & separate waste management unit. The transfer
of hazardous wvaste from one unit to another after January 26,
1983 therefore makes the receiving trench or unit a "regulatea’
unice,

As a side note, ! should mention that the closure
performance standard for interim status and for permitting
facilicies is the same (40 CPR 264.111 and 40 CPR 265.111).
The final cover or cesp for landfills closad under Part 264 or
265 standards should be similar. Significant “ifferences in
the design of the cap should vesult from site specific factors
rather than the type of permit a facility has. Thus, many of
the atove comments apply to both Part 264 and 265 closure
requirements, :

1 hope the above explanations help clarify the regulations
for you. Should you have any further questions with regard to



how this regulation effects NSWmA megmbers please contact me or
Pred Lindsey of my staff (382-4755%),

Sincerely yours,

John H. Skinner
Acting Director
Office of Solid Waste

cc:s Regions I = X (With {incoming)

mike Cook
Eileoen Claussen
John Lehman
Bruce Weddle
Lisa Priedman
"ark Greenwood
Pred Lindsey
Geno Lucero

Ken Shuster
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Tl - Does a 265 closure have to use the §270.1(¢) cersification?

Mo, the clesure is not a permit applization or a Permit reper:.

Scurce: 3etty leller

Ve 02(32
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QFEICE O:
SCLIO WASTE aND EVERGENTY AEZPCAC
MEMORANDUM

SUBJECT: Closuve Issues Related to Wood Preserving Plants

FROM: |  John H. Skinner, Director ' , { '
4\ Office of Solid Waste [, yoane o SL

TO: ., James H. Scarbrough, Chief
‘ Residuals Management Branch, Region IV

In your June 26, 1984 memorandum you posed three questions
regarding closuvre activities and the use of unproven technolo-
gies for closure at wood preserving plants., Several questions
regarding the definition of KOOl hazardous wastes generated
by these facilities were also raised; these latter questions
have been partly answered in my July 25, 1984 memorandum.l/

First, the maximum time allowed for closure after final
receipt of waste is 180 days as specified in §264.113(Db)
unless the Regional Administrator grants the owner or operator
an extension, The grounds for extensions are strictly limited
to instances when: (1) of necessitv, it takes longer than
180 days to perform closure, or (2) a new owner OTr operator
will recommence operations at the site and closure would be
incompatible with continued operation, It seems that the
first criteria could be argued in the case of wood presecrvation
plants, However, if the owner or operator could use a proven
technology to complete closure within the 180 day period, an
extension may not be justified., 1In addition, I agree with
your assessment on this issue and reaffirm the guidance in
the preamble to the May 19, 1980 regulations: "A variance
procedure will allow a longer period, where it can be justified,
although in no case may closure take more than three years.®

1/ A question was raised regarding contaminated rcainwater
run-off from treated wood storage aveas. We hope to resolve
this issue along with the regulatory status of spray irrigation
fields in conjunction with EGD. We expect to get back to
you on these points in the near future.
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Subjesr: Steam Team Conmments, Crucible Steel, Syracuse, MY

From: Chris Rhyne
HO Permic Assistance Teanm

To: James Reidy, Chief
RCRA Permits Section, Region II

Rackuraund

Crucible Corporation cgarates a speciality steel mill on
the west side of Ononcdaga Lake approximately 2 miles nerthwest
of Syracuse, tiew York. Since 1973 Crucible has heen operating
a 20 acre lancfill to dispese of its steel mill waste, These
wastes, including EAF and AOD dust3, waste caustic solicds, ard
acid pickling sludges, are spread over the surface of an inactive
Solvay Process wWasteted that is 60 feet deep and 365 acres in
arevdal extent,

The Solvay Process lastcobed was formed as a by-procduct from
the procduction of Soda Ash (sodium cardonate) datinag hack to 183l
and is comprised of Calcium Cardonate, Calcium Silicate, lMagnesium
Hydroxide, and lesser amounts of other cempounds. The average [H
is apgroximately 12.0.

After spending time with the State of New York in an atterpt
to obtain a permit to disgose of their hazardous waste, Crucihle
decided to halt the disposal of hazardnus waste st this site
in Marcn of 1982, <€ince Crucible was no longer dispasing of
hazardous waste, they ajreed to submit a clasure plan to the
kegion 1II oftice. 1In this plan, Crucible propeses to continue
operating the landtill as a non-hazardous waste landfill,
applying ncn-hazardous wvaste over tha in=place hazardous wvaste,
Final cover would Le appliean-in stagces as the landfill, is com-
sletad., Crucible anticipates completion in eight years,
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Second, we agree with you that closure techniques should
be based on proven techniques and not concepts still in the
R and D stage., For example, if the owner or operator wishes
to use land spreading of hazardous waste at closure, he must
demonstrate the effectiveness of the technique in his permit
application in accordance with Subpart M (land treatment) in
§264.272.2/ In this instance, more details are vequired
to determine the specific nature of the technology. However,
i€ an interim status facility wishes to add a land treatment
technigue, these new processes must be allowable under §270.72
as changes to interim status. If these processes cannot be
justified under §270.72, a RCRA permit is required before
they can be used at the facility regardless of whether it is
to be used during the operating life or at closure,

Third, the addition or creation of new processes at the
facility during interim status may be allowable under §270.72.
I1f the facility is permitted, however, process changes are
not allowed as minor modifications; therefore, the new process
would require a RCRA permit.

I hope this memorandum addresses your concerns. Please
contact Carole Ansheles at 382-476l1 if you have any further
questions, '

2/ As explained in my July 25, 1984 memotandum, we are currently

investigating the regulatory status of spray irrigation
technologies to determine if they meet the definition of a
land treatment unit, a surface impoundment, or a landfill.



'* may rthe requirenent for cover at clesure be delayed for an
extancec perioc cof time? : ~

* Assuming the reguleticns allow delayed cover, Ao Crucibla's
argurments for delayed cover dermcnstrate that the facility
will prevent threats to hiuran health and the enviroarent?

®* May the final cover be covered by non-hazardous waste -
after installation? :

Niscusainnm

The first issuc (s whether there is a legal basis for delaying
placement ot the cover. The oOwner or cperator must generally come
plete closure activitles within 180 days after clcaure plan approval,
The rejulations do grovide in some casas for a longoer than 180
day closure period; however, the conditinns ocutlined in €265,113(})
are specific and rmust be met by the applicant. That {s, the
clcsure activities nmust, of necensity, take him longer than 180
c¢ays to corplaete; or closure would be incompatible with continued
eperation, thege is a vreasonable likelihnod that cperation will
e recommenced Ty a person other than the owner or operator, anad

the facility has the capacity to receive 2dcditional waste. In
acdinion, the owner or operanor mist take all ateps to prevent
tnreats to huran health and the environnment, .

If the Regional Acnministrator fincda that the ahove eonditions
have been met, Crucible may delay closure for a2 period longer %than
180 days. Ciscussicrs with QS araff ant with NGC setaté have
concluced, however, thsat the lon,er perind must te relaten to a
nced for cxtra time to complete legitimate clesure activities nr
to & likely transfer of the operation to new parties, not to the
addition of nonehazarcdous wasto cdisposal operations at the sare
site by the same owner or operator. We have not heen {nformed of
any likelihood that someono other than the current ovner will take
over operations at this site, In addition, the prearble to the
May 19, 1980 regulations (45 PR 33197) provides that “..in
nn case may closuroc take more than 3 years,.® Therefcore, the
Crucibhle closure plan must contain only that time needed to
complete legitimate closure activities and must reflact a closure
time of less than 1l years.

The second isaue {s whather or not Crucible'’s arqurents for
deleyingy tinal covar are environrmantally sound. Crucible has
indicated that an {Spermeable nmemtrane cver their vaste would
causc excess settlement and subsequent Solvay Haste dike instahi-
licy. They refercnce a report by Ray M. Taeter, P.P., accressing
settlenent and stabilicy of the Crucible Landfill. Mr. Taetor
states that if the water table within the Solvay Waste were



lowered (

as would he the case 1f the landfill were covered with

imperneadle lirer), this would {ncrease the effective stresses
in the Solvay waste, resulting {n increased settlement. Nowhere

does "r.

Tecter indicate that the i{ncreased settlement would

create instadility in the dike.

Crucible's other environmental argument for delaying cover
{s that the Sclvay Waste adsorbs the chromium being leached from
the hazardous steel mill waste., This argument is based on Section 4
cf the Engineering Report and Plan of Operation accompanying
the application for a State of New York permit. .

In this docurent lahb scale and fimald scale test results are

regportec,

cenclusione.

for your

1.

2.

Se

The report, however, does not surport Crucible's
uses

Significant amounts of chromium were leached from the
Pilot column leaching test (see tables 4=4, 4-5, 4=5,
and 4-7 for examples).

The *Multiple 2 Column Tests® did not {ndicate how much
tap water vas leached through the columns or what the
composition of the leacheate was at the completion of
the test. This information is critical to proper
evaluation ot the data. :

Hexavalent Chroniun is readily leached fram both Air
Pollution Dust and Waste Caustic Soclids (See Table 4-8,
pagg ‘-120 ) .

Crucible indicates that Caustic Sludge and Acid Pickling
Sludge do not leach chromate with neutral pR water, but
do leach chromate during the EP toxicity test at pH 5.0,
They then conclude that these wastes could not be
expected to leach Hexavalent Chromium {n the Crucibdle
Lanafill (see page 4=13), This i{s not necessarily

true since acid rain deponited in this region can bhe
expected to have a pH of <5.0 (see pages 4=7 and 4-10),

Field Scale tub leaching tests showed a high leval
(17.86 mg/L) of Chromiun in the leaachate when Solvay
Waste was used as an adsorbant (see table 4-15, pace
‘-2‘)0

Trivalent an® Hexavalent Chromium tests are not
thoroughly reported since the quantity of leachate
passed through the Solvay Process Waste has not been
stated. Results do, however, {ndicate that Hexavalent
Chremiun i{s not well adsorbed by the Solvay Waste.

Tha.following ques:ions and observations are included

-



7. HKexavalent Chrormiurm Adsorption Tests show that Chrcmate
i1s nct well atsorted (355 mg/L) and i{s easily leached
by tap water (see page 4-28),

€, In the Sequential Adsorption Columns test the Hexavalent
Chrocmium content of the Solvay Process waste was very
low (.5rg/L). Crucihle incicates that this {3 due to
the recuction of Kexavalent Chromium to Trivalent
Chromium. Our review incdicates that this is unlikely ~
tc happen. Since the chromate content of the leachate
was not reported, no reliahle cdeductions can he made.
Their theory of reduction of thea Hexavalent Chromium to
Trivalent Chremium with Ferrcous Iron as the reducing
agent i{s unsubtstantiacted (see page 4-29),

The third issue is whether tha final cover can ke covered
by adcitional non-hazardous waste, It is distinctly the
intent of the regulations that final cover be “final®. (This is
clearly implied by the reference tn the vegetative layer in rule,
preanble, and guidance). Moreover, §265.117(c) states that
post=closure use of the prrperty on or in which hazardcus wastes
remain after closure must never be allowed to disturb the integrity
cf the final cover. The only exception is {f the owner or
operator can demonstrate that the disturbance:

(1) Is necossary to the proposed use of the property, and
will not increase the potential hasard to hurnan health
or the environment; or ’

(2) Is necessary to reduce & threat tn human health or the
environment, -

Nbviously, the first test would be the one that might be used at
this site. To meet meet this test, Crucible would still have to
show how disturdbance of the cover would not only satisfy the
requirements of §265.117(c)(1l) but must dermonstrate specifically
how. this disturdance will still provicde for control of pollutant
migration and surface water infiltration (§265.310(b) and other
agplicable conditions outlined in §265,310,

-

Peconmendations

Crucible's reguest for an extended period of time for
installation of a final cap should be denied, Pirst, it is
doudbtful that continued ocperation of tho nonhazardous landfill {is
*necessary® for th® complation of closure activities. Fven if it
could be construecd as such, 3 years would be the limit ocutlined
in the regulatory preamble. Secondly, the purely environrental
arguments outlined {n Crucible rerorts are not technically sub-
stantiated. In fact, the underlying Solvay Procoss vaste ls



apparently a significant contributor to the poor qualitvy ground
water uncerneath the site. Crucidble's steelmill waste merely
axacerbates the prceblen by making its own hazardous waste cone
tricution in the form of Hexavalent Chromium, and dy providing a
concduit for increased infiltration into the underlying Solvay
Process wasto,

Covering of the final cap with additional non-hazarcous
solid waste might be allowed {f Crucible can demonstratms that
this disturbed cap will function as well as a normal exposed
final cap as per §2A5,117(c) and §265.310, and that pc:iodic
inspections will not be necessary. .

In any event, the currently proposed cap configuration

should not be .approved, Since it i{s a soil-only cap. it will

allow significant amounts of precipitation to enter the under-
" lying Solvay Process Wasts. An impervious cap design will not
only mitigate the threat posed by the chromium=containing steel
nill wastes but will also lower tho contaminant loading contri=
buted by underlying Solvay Process Vaste., If the Region should
allow the interim cap, it should take another look at subsidence,
aince it appears %o bo significant. The problem with slope -
stabllity should not bo 1ncreased by tho addition of the imper-
neadle cap. LT ' - .

.“-
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Contacts

Regicon II = Ca:he:;ne Massimino FTS 264-1717
Headguarters = Chtis Rhyne FTS 382-4695

cecs Terry Gregan
" Peter Guerrero
Bruce Weddle
.. Frnie Regna
Ron Ney B
Dov Weitman
rancy Hutzel
Azt Day
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partial Closure

3. The owner/operator (o/0) of a permitted facility plans to remove a tank fram service.
His permit does not address removal of the tank. Must the permit be modified to
reflect this tank removal?

Removing the tank would constitute partial closure of the facility. The closure
plan should address this situation according to §264.112(a)(l). Since the permit
does not cover partial closure, the o/0 must amend his plan. Sectica 264.112(b):
requires the o/0 to amend his plan whenever changes in operating plans (e.g.,
tank removal) affect the closure plan. To amend the closure plan to address
partial closure, the o/o must camply with the standards for major modifications
for permits undezr §270.41. The o/0 should amend his plan to address all antici-
pated partial closures so that he need only modify his permit once.

Source:  Susan Hughes (202) 382-4790 943. 01(39)
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OFFICE OF
SOLID WASTE AND EMERGENCY NESPONSE

MEMORANDUM

Subject: |RGRA Pp ;Zgiiygn round-Water Quality at Closure
From: winktow Portgr -

sistant Admimistrator

To: Regional Administrators
Regions I-X

Background

As a result of the Hazardous and Solid Waste Améndments of
1984, we expect that an unprecedented number of facilities will
close one or more hazardous waste management units during the
coming months. Moreover, many of these units will close because
they are unable to certify compliance with applicable ground-water
monitoring and financial responsibility requirements on November 8,
1985. Overall, perhaps one half of all existing surface impound-
ments may close before the effective date of the retrofitting pro-
visions in 1988. Given the number and significance of these
closures, it is essential that EPA and the States take steps to
ensure proper implementation of RCRA requirements as these facil-
ities close. This memorandum is intended to provide general
guidance on RCRA closure policies as affected by the 1984 Amend-
ments, especially in terms of ground-water Quality at closure.

The Amendments generally confer broad authority on the Agency
to assure that hazardous waste management units are operated and
closed in a manner that protects human health and the environment.
In particular, the Agency novw has several authorities for ensuring
ground-water quality and conducting corrective action at and after
closure, in addition to the pre-Amendment closure process. We
intend to make full use of these authorities to be sure that
improper closures do not occur.

Close attention to closures follows from practical concerns
as woll. In many cases, closure is the last time that a facility
comes under the close scrutiny of RCRA. Llack of attention to
environmental problems at the time of closure may lead to an
incroase in the number of Superfund sites several years in the
future.



New Closure Policies

In the past, there has been some uncertainty regarding
what level of clean-up is required at closure. Facilities were
allowed to close in some cases without an adequate ground-water
monitoring system in place or without a plan to respond to con-
tamination.

We must be clear that ground-water quality is an integral
aspect of RCRA closure. Owners and operators must not be allowed
to "walk away® from units with inadequate monitoring systems and
ground-water contamination at closure. In many cases, the interim
status regulations (Part 265, Subparts F and G) can and should be
used to address ground-water quality issues at closure. Post-
closure permits, corrective action orders (RCRA §3008(h)), and
corrective action authority under RCRA §3004(u) can and should
be used when applicable and necessary to supplement these regula-
tions to address contaminated soils or ground water at closing
facilities. For example, approval and completion of a closure by
removal under §§265.228 or 265.258 does not preclude the Agency's
ability to use 3008(h) orders, 3004(u) authority, or other appli-
cable RCRA provisions as necessary.

For facilities with closing land disposal units, the facility
management process (as described in the FY 86 RIP) will be used
to determine the most appropriate course of action. The strategy
for each facility will depend upon the specific facts of each
caseé. All closures, however, should be guided by the principles
outlined in this memorandum.

New Authorities

$Several new tools are available to the permitting and
enforcement programs to supplement the closure process of
Part 265. These new authorities should be used (when applicable
and within the context of overall Agency priorities) to assure
that adequate ground-water monitoring and protection are imple-
mented at closing facilities. The following provisions of the
1984 Amendments give the Agency broad new authority to address
potential soil and ground-water contamination at closure:

§3005512 changes the definition of "regulated unit® in
§264.90(a) to include units that received waste after July 26,
1982 (from the current date of January 26, 1983). This expands
the universe of facilities that is subject to the requirements
of Part ;64, Subpart P, through a post-closure permit.

$3004(u) requires corrective action for releases from solid
wvaste management units, and from regulated units (for releases
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other than ground-water releases), at facilities seeking RCRA
permits. This authority may be used when a closed or closing

unit is located at a facility which is receiving either an operat-
ing or post-closure permit.

§3008(h) allows corrective action to be required at any
interim status facility with a release of hazardous waste into
the environment. This authority may be used in tandem with the
closure process to require corrective action during or after
closure.

Additional Guidance

This is the first in a series of guidance memos that will
be issued regarding the closure of hazardous waste management
facilities. Puture guidance will address in detail the issues
raised in this memo, including technical and policy guidance for
closure by removal and post=-closure care. I encourage you to
contact my staff to discuss any of the issues regarding
closure and to identify any areas in which Headquarters should
be preparing additional guidance.

cc: John Skinner
Gene Lucero
Bill Hedeman
OSW Senior Staff
Peter Cook
Lloyd Guerci
Waste Management Division Directors, Regions I-X
RCRA Branch Chiefs, Regions 1-X
Permit Section Chiefs, Regions I-X
Enforcement Section Chiefs, Regions I-X
Mark Greenwood
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MEMORANDUM

SUBJECT: Permitting Units Crpazzd for Facility Closure

FROM: Bruce R. Weddle, Director

Permits and State Programs Division (WB-563)

TC: Haz&rdous Waste Division Directors and Branch Chiefs
Regions I-X

This memorandum addresses the Qquestion of whether hazardous
waste management units built specifically as part of the closure
process must by covered by RCRA permits. Some facilities have
proposed closure schemes which involve the creation of a new
tank, impoundment, pile, or incinerator to manage hazardous wastes
exhumed and/or transferred during closure. A number of owners/
operators have argued that creation of these new units is a
necessary and temporary measure to accomplish closure of regulated
units. They have sought -to have the new units approved in their
Part 265 closure plan rather than through the permit process.

In all cases, the addition of new units requires more than
closure plan approval. In some cases it requires a permit. The
Part 264 standards apply to new units added during closure as
well as to new operating units. The regulations do not provide
a means for exempting new units from the permitting standards
simply because they are used in the closure process.

Alternatively, the addition of new units may constitute an
allowable change to a facility during interim status. According
to §270.72(c), changes in processes or addition of processes nmay
be ,allowved if a revised Part A and justification are submitted,
and the Director approves the change because of an emergency
situation or because it is necessary to comply with Federal
regulations or State or local laws. 1In the case of adding a new
unit for closure, this section could be applicadble if the Director
agrees that the additional unit is necessary for the owner/operator
to comply with Part 265 closure requirements. In no case, however,
may the cost of adding these units exceed 3508 of the cost of
building a comparable entirely new facility (§270.72(e)).

cc: Pemit Section Chiefs, Rogions I-X
Peter Guerrero
Terry Grogan
Carole Ansheles
Amy Mills
Dave Pagan
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MEMORANDUM

SUBJECT: Applicability of Post-Closure Permitting
Requirements to Non-Regulated Units ..

FROM: Marcia E. Williams, Director ﬁplﬁ,:— CJ“LLuz’/’
Office of S0lid waste

TO: Charles E. Finley, Director
Hazardous waste Division, Region X

In your memorandum of May 20 (attached) and in phone
conversations with Jeff Webb of your staff, you requested
clarification on several points regarding closure for disposal
facilities that stopped receiving waste prior to July 26, 1982.
Outlined below is a discussion of those points.

We agree with your interpretation that land disposal units
that stopped receiving wastes prior to July 26, 1982 and closed
after January 26, 1983 are subject to the post=-closure permit
requirements of §270.1(c), but not ground-water monitoring
requirements of Part 264 Subpart F. We do not agree with your
conclusion, however, that such a permit could require compliance
with Part 265 ground-water monitoring requirements. Part 265 is
applicsble only to interim status units and cannot be incorporated
into & permit.

If the unit described above is the only unit at the facility
subject t©o permitting, issuance of a post~closure permit would
have little benefit since ground-water monitoring requirements
cannot be applied. The unit/facility in this case should be
closed under interim status, and thus subject to the general
closure performance standards of Part 265 and post-closure ground-
water monitoring (§265.117), as applicable. If the unit has
caused ground-water contamination, enforcement action to compel
corrective action under §3008(h) should be initiated. Alternatively,
if the unit is located at a facility which has another unit(s)
requiring a permit, the 3004(u) corrective action autherity would
apply when the permit is issued since the unit is a "solid waste
rmanagement unit.*®
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If you have any further questions regarding this issue, please
contact Dave Fagan, Acting Manager, Permits Policy Program at
382-4740.

Attachment

cc: RCRA Branch Chiefs
Permit Section Chiefs
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MEMORANDUM

Applicability of 40 CFR Part 264, Subpart G
SUBJECT: to Non-Regulated Units

Charles E, Findley, Directo L (!21
FROM: Hazardous Waste Division (v~ V‘}

TO: John H., Skinner, Director
O:  Office of Solid Waste (WH-562 B)

The purpose of this correspondence is to confirm our interpretation
of 270.1(¢c) which states that al) owners and operators of hazardous waste
management units must have permits during the active 1ife (including the
closure period) and for units which close after the effective date of the
Part 264 standards for any post-closure care period required under 264.117.

We are interpreting this to require permits for the closure and
post-closure care of any unit not closed (including certification of
closure) prior to permit issuance. If the unit ceased receipt of wastes
prior to July 26, 1982, the permit would not require compliance with
Subpart F of Part 264, but with the ground water monitoring requirements
of Part 265 interim status. All other applicable requirements of
Part 264, particularly the closure performance standards of Subparts G, K,
L, M, and N, would also be imposed through the permit.

Such an interpretation would subject the facility to the provisions
of the 1984 Amendments, particularly Section 3004(u).

We would appreciate confirmation of this interpretation.
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's. Ellen £. Eagan

RS tngineers

J3U0 Nortn Causeway B8oulevarc
‘‘etairie, Lculsiana 70002

supject: Lanc Disposal Unit Closure
Clarification of Proposed
and Pronulgated Rules
CRS No. 520-02-96

Cear !ls. Eagan:

Thank you for your letter of October 10, 1985, in which you
requested clarification of several issues relating to land dis-
posal units. Wwe are responding to your gquestions in the order
oruver 1n which they were detailed in your letter.

It a land cisposal unit contains no waste currently listed
or characterized as hazardous, and completes all closure acti-
vities prior to the effective date of any regulation listing or
characterizing a waste contained in the unit as hazardous, the
unit would not be regulateac under Subtitle C of the Resource ,
Conservation and Recovery Act, as amended (RCRA). If the subject
land aisposal unit 1s located at an 1interim status facility or a
faci1lity seeking a permit under RCRA, certain requirements under
the Hazaraous and Solid Waste Amendments of 1984 (HSWA) may apply.
Your letter did not contain sufficient information to make a
determination on this point. A land disposal unit not regulated
unger Subtitle C of RCRA would not be required to comply with
the specific regulations referred to in your questions numbers 2
through 6.

In response to your question number 7, Section 3004(o)(1)(A)
mandates that a permit issued.to a landfill or surface impoundment
after November 8, 1984, must require the installation of two or
more liners and a leachate collection system and ground-water
monitoring. Section 3005(j) of RCRA prohibits surface impound-
rments in existence on November 8, 1984, and which qualify for
interim status, from receiving storing or treating waste after
November 8, 1988, unless the surface impoundment is in compliance
with the liner, leachate collection system, and ground-water
monitoring requirements of Section 3004(o)(1l)(A). If a surface
impoundment becomes subject to these requirements after November
8, 1984, due to the promulgation of additional listings or
characteristics for the identification of hazardous waste, the



Surtace impoundment must comply with the requirements of Section
3UU4(0)(1)(A) four years from tnhe cate of Promulgation of tpe
accitional listings or characteristics, A land disposal unijt

flt required to obtain a RCRA permit, including a Post-closure
~€rmit, and not otherwise Subject to the HSVWA would Not be requirecs
Lo rectrofit unacer Section 30v4,

Clsposal units are in authorized States, You should contact each

dppropriate State agency for applicable State rules ang Statutes,
Currently, no States are authorized for the HSWA. Any applicable
requirements under HSWA also must pe complied with 1n adcition

Sincerely,

Marcia Williams
Director
Office of Solid waste

€c: Carol Ansheles
Peter Guerrero
Terry Grogan
Dave Fagan
Lillian Bagus
Benjamin Smicth
Dov weitman
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Ms. Deborah Self

Student Environmental Health Project
Center for Health Services

Station 17

Vanderbilt University

Nashville, Tennessee 37232

Dear Ms. Self:

This is in response to the questions you submitted in April
1986 at the Cincinnati meeting. Your questions address both the
particular situation of the partial closure of Chemical Waste
Management's Emelle facility, and the general requirements of
the closure/post-closure regulations promulgated under authority
of the Resource Conservation and Recovery Act (RCRA).

In regard to the Emelle facility, my staff spoke with the
appropriate staff in our Region IV (Atlanta) office. My under-
standing is that the situation has changed somewhat since last
July, when Region 1V held a public hearing on their closure
plan. Region 1V staff said they had processed the closure plan
without a formal post-closure plan submittal because it was a
partial closure and they were attempting to work out a new ground
water monitoring system required for the facility. The remaining
active hazardous waste management units will obtain an operating
permit. Regional staff say that post-closure care will begin at
final closure of the facility and will continue for 30 years.
However, Chemical Waste Management will be required to conduct
post-closure activities for the partial closure, as well. 1In
addition, permit conditions will need to be developed. If you
have further questions regarding the Emelle facility, you should
contact Craig Brown in our Region IV office (404 347-3067).

The former procedural requirements for closure and post-
closure cargq._were somewhat unclear regarding partial closures
and subsequent post-closure responsibilities. We proposed amended
regulations on March 19, 1985, that attempted to clarify those
requirements. The final regulations were published on May 2, 1986
(51 PR 16422), and will become effective on October 29, 1986. I
am enclosing a copy of them for your information.



The final regulations clarify the definition of partial
closure, hazardous waste management unit, partial closure noti-
fication requirements, and how partial closure and the initiation
of post-closure responsibilities interact. I believe these
requlations will result in better protection of human health and
the environment at all hazardous waste management facilities.
Thank you for your interest in these issues.

Sincerely, .
TN«
ﬁ :’r'v ./“

Maréia E. Williams
Director
Office of Solid waste

Enclosure
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

AUGUST 86

Closure Plans - Appeals

The owner/cperator (o/o) of an interim status facility has submitted
his written closure plan at least 180 days before he expects to

begin closure as required by 40 CFR 265.112(c). The EPA subsequently
noted deficiencies in the plan and returned it to the o/o for revision
according to 40 CFR 265.112(d). After the o/o has submitted his plan a
second time, the EPA again noted deficiencies. Using the authority
given in 40 CFR 265.112(d), EPA modified the plan and sent it back to
the o/o as a final closure plan. What avenue of appeal is available

to the o/o if he wishes to contest the modifications made to his
final closure plan?

At the present time, there are no provisions under RCRA which
would allow the o/o to appeal the final closure plan issued
by the Regional Administrator. The o/o would have to pursue
octher legal recowrse outside of the RCRA regulatcions to appeal
the provisions in his final closure plan.

Source: Dov Weitman (202) 382-7703



9476.1986132)
RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
SEPTEMBER 86

Hazardous Waste Tank Closure and Post-Closure

The owner/operator (o/o) of an interim status underground hazardous
waste storage tank plans to close the tank. During the operating
life of the tank, hazardous waste leaked and contaminated under-
lying soils. What regulations apply in this situation?

EPA published a final rule regulating tanks holding hazardous
waste in the July 14, 1986 Federal Register (S1 FR 25422). EPA
revised the standards for hazardous waste tanks, effective
Jaruary 12, 1987. EPA stated that if an o/0 demonstrates that
all contaminated soils cannot be practically removed or
decontaminated as required in 40 CFR 265.197(a), then the o/o
must close the tank system as a landfill (51 FR 25484). The
o/o0 must perform post-closure care in accordance with the closure
and post-closure care requirements that apply to landfills

(40 CFR 265.310). The tank o/0 must meet all of the requirements
for landfills specified in Subparts G and H of Part 265 with
regard to closure, post-closure, and financial responsibility.

Under the landfill clgsure and most-closure requirements (40 CFR 265.310),
the o/o must comply with all post-closure requirements contained in 40

CFR 265.117 through 265.120 including maintenance and monitoring through-
out the most-closure care pericd.

Note that the above tpentioned requirements for closure of hazardous
waste tanks as landfills do not became effective until January 12,
1?87. Tank closures occurring frior to January 12, 1987 must camply
with rior regulations vhich may include 40 CFR §265.197 and §265.110
through §265.115. The latter sections were amended on May 2, 1986 (51
FR 16422). Section 265.11(b) requires the o/o to control, minimize or
elm_nmte. to the extent necessary to protect human health and the
environment, postclosure escape of hazardous waste, hazardous constitu-
ents, leachate contaminated run off or hazardous waste decamposition
products to the ground or surface waters or to the atmosphere. Since
the May 2, 1986 amendments were not [ramulgated pursant to HSWA, they
are effective in authorized states only if the states have adopted
revisions to their [rograms to incorporate these requirements.

Also, under Section 3008(h) of the Solid Waste Disposal Act, whenever
the EPA Administrator determines that there is or has been a release of
hazardous waste into the envirorment from a facility authorized to
operate under Section 3005(e), the Administrator may issue an order
requiring corrective action or any other response measure necessary to
protect human health or the enviromment.

Source: Bill Kline (202) 382-7917
Ginny Steiner (202) 475~9329
Research: Carla Rellergert
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Honorable Bob Wige
House of Representatives
washington, D.C. 20S1S

Near *"r. Vise:

Thank you for your September 4, 1986, letter regarding
closure requirements for surface impoundments under the
Resource Conservation and Pecovery Act (RCRA).

Nn "Mav 2 of this year, the Environmental Protection
Agency (EPA) promulgated final requlations requiring hazardous
waste facilities to beain closure activities within a specified
time after they ceased accenting hazardous wastes. FPA
nromulaated this rule hased on the belief that expeditious
closure of hazardous waste dispDosal surface impoundments,
after they are no longer receiving hazardous waste for disposa!,
would imnrove the protection of human health and the environment.

The qocal of EPA's current renulations is to minimize the
formation and migration of leachate to the adjacent subsurface
soil, around water, or surface water. This goal is achieved,
in part, through desiaqn and operatina standards that recuire
placement of final covers on closing units, EPA relies
principally on the final cover to provide post-closure protec-
tion of qround water. Many older units are not lined, so
early placement of the final cover is important to reducina
leachate generation from the unit.

The Union Carbide facility referred to in your letter
is atfected by this rule since thev nlan to cease acceoting
hazardous wastes rather than installing a double~liner systenm
in accordance with the reguirements of Section 3005(j) of
the Hazardous and Solid wWaste Amendments of 1984. As you
may he aware, we are currently involved in litigation with
UUnion Carbide on this issue.



1 hone that this clarifies EPA'g rationale in deterrining
whether a facility he allowed to remain oren, If I can he of
further assistance, please let me know.

Sincerely,

e Mo

J. Winston Porter
Assistant Administrator

{H=5R2 /BROM /T, MCHMANUS = 475-8613/s14/9=22=-R6/Control
NOo:ALK02911/Nue Nate: 9=23=R6/CONTROLLED CORRESPOMNENCE 85
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Retrofitting Surface Impoundments

RCRA Section 3005(j) states that except for specific cases for which
variances are granted a surface impoundment shall not receive, store, or
treat hazardous waste after November 8, 1988 unless it is in campliance
with Section 3004(o) (1)(A), the minimum technology standards for new
surface impoundments. Section 3004(0o)(l)(A) requires new surface impound=-
ments to have two or more liners with a leachate collection system
between the liners and ground water monitoring. Hence, the owner/operator
(o/0) must either close or retrofit his surface impoundments to meet the
minimum technology standards if he wants to operate the units after
November 8, 1988.

Since storage in a surface impoundment not meeting minimum technology
standards is prohibited after November 8, 1988, must the o/0 who wishes
to close his impoundments, camplete closure by November 19882

No; EPA interprets the statute to require the facility to stop
accepting waste by November 8, 1988. The statute does not

require closure by that date. Therefore, the owner or operator must
camply with applicable closure regulations.

The "Interim Status of Surface Impoundments - Retrofitting Variance"
(OSWER Policy Directive #9484.00~1) states that closure activities can
occur after November 8, 1988, provided that the receipt of hazardous
waste stops on or before November 8, 1988. Therefore the owner/operator
is required under 40 CFR 265.112(d)(2) to begin closure within 30

days after the last date on which wastes are received. According to

40 CFR 265.112(d)(1l) the owner/operator must also submit a written
closure plan to the Regional Administrator at least 180 days prior

to the date on which closure is expected to begin. Therefore, notification
of closure of an interim status surface impoundment is required by

June 8, 1988 unless the impoundment is retrofitted or a variance is
obtained (51 FR 1644).

Source: Barbara Pace (202) 382-7703
Research: Betty Wilson
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June 9, 1987
MEMGRANDUM

SUBJECT: Applicability of Section 3005(1i) of RCRA to Surface
Impoundment Closed by Blue Bird Midwest Pursuant to
40 CFR §265.228(b)

FROM: Marcia Williams, Director
Office of Solid Waste (WH=-562)

TO: David A. Wagoner, Director
Waste Management Division
Region VII

This is in response to your May 13, 1987 request for a
statutory interpretation regarding the applicability of Section
3005(i) to closure conducted at the Blue Bird Midwest facility
pursuant to 40 CFR §265.228(b).

We have reviewed the information accompanying your request
and concur with Region VII’s interpretation that unless Blue Bird
Midwest can demonstrate compliance with the standards for closure
by removal in 40 CFR §265.228(a), a post-closure permit
implementing applicable Part 264 standards, including Subpart F
ground-water monitoring and corrective action, is required. The
post-closure permit is required regardless of whether Blue Bird
has satisfied the closure requirements of 40 CFR §265.228(b).
Your information indicates that Blue Bird has not clean closed
the swale and has not demonstrated through an adequate ground-
water monitoring system that all contaminated subsoils have been
removed or decontaminated, as required by §264.228(a).

Therefore, it appears that RCRA Section 3005(i) applies to the
closed surface impoundment at Blue Bird. Your memorandum did not
include information indicating that Blue Bird Midwest upgraded
the ground-water monitoring system in accordance with comments in
the Region’s December 29, 1986 letter.

For your information, we expect the final codification rule
based on the March 28, 1986 proposed rule to be issued within the
next two months. The draft final rule now in Red Border states
that the requirements of Section 3005(i) (i.e., ground-water
monitoring, unsaturated zone monitoring and corrective action
requirements applicable to new units) are applicable to all land
disposal units which received waste after July 28, 1982 or had

This has been retyped from the original document.
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not closed by January 26, 1982. The rule clarifies that land
disposal units that close by removal under interim status are
subject to post-closure permitting.

An exception to the post-closure permit requirement would be the
case where surface impoundments closing by removal or
decontamination met the requirements of §264.228(a). The
forthcoming rule will allow the owner/operator to submit a
petition to demonstrate to the Regional Administrator that a
post-closure permit is not required for units that cleosed
according to Part 265 standards. The petition must contain
ground-water and soil analytical data and other information
sufficient to demonstrate the applicable Part 264 standards for
closure by removal or decontamination can be met. If the
"equivalency" of Part 264 closure by removal can be demonstrated,
a post-closure permit would not be required. Public notice of
Agency actions on these petitions will follow the closure plan
public notice procedures of §265.112.

If you have additional questions about this memorandum or
the codification rule language, please contact Matthew Hale,
Chief, Permits Branch at FTS 382-4740.

cc: Terry Grogan, OSW

This has been retyped from the original document.
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Clean Closure

Section 265.228(a) of the recently oramlgated amendment o the
surface impoundmenr. closure and post-closure care rule, published
1n the federal Register on March 19, 1987 (52 FR 8704), states that
various facility elements (e.g., contaminated subsoils, liners, and
structures) must be removed or decontaminated before clean-closure
can occur. CJontaminated groundwater is not listed among those
elements. Must affected groundwater also be removed or
decontaminated tefore clean closure is possible?

In the preamble =0 the final rule the Agency stated that it
interprets the term "contaminated subsoils" to include contaminated
groundwater (S2 FR 8705). The preamble also states (52 FR 8706)
that owners and Operators must remove all wastes, liners, and all
materials contaminated with waste or leachate (including groundwarer)
that pose a threat o human health or the envirorment.

Source: Ossi Meyn (202) 382-7597
Research: Kurt Patrizi
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

SEPTEMBER 87

Certification of Closure

The owner-/operator of a hazardous waste management unit
13 conducting closure and hires a contractor to certify
the closure. 40 CFR 264/265.115 state that
certification of closure must be made by an independent,
registered, professional engineer. Can the engineer who
1s employed by the contractor performing the closure,
cert1fy the closure of the facility?

Yes, the "RCRA Guidance Manual for Subpart G
Closure and Post~Closure Care Standards and Subpart
H Cost Estimating Requirements” clarifies that an
"independent” engineer cannot be directly employed
by the owner or operator of the unit. Also, the
May 2, 1986 Federal Register (51 FR 16433) states
that, "... the certification should be made by a
person who 18 least subject to conscious or
subconscious pressures to certify to the adequacy
of a closure that in fact 1s not in accordance with
the approved closure plan.”

Source: Sharon Frey (202) 475-6725
Research: Chris Bryant
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Closure Plan Public Comment Period

As specified in Section 265.112(d) (4), the Regional
Administrator has ninety (90) days to approve, modify or
disapprove the closure plan for an interim status facility
once it has been submitted for consideration by the owner
operator. The section also provides for a 30 day public
comment period on the content of the plan, which is to be
carried out during the 90 day term. It is initiated via a
notice in the local newspaper. It is unclear as to when
this public comment period would begin. Is it immediately
upon receipt of the plan without an initial approval by the
Regional Administrator? Or would it begin only after a
preliminary screening by the Region?

Section 265.112(d) (4) provides for a 30 day public
comment period on the content of a proposed closure

plan for an interim status facility and does not state
when this period is to be initiated. The Agency has
not issued any specific guidance, because the practice
will vary from site to site depending on the detail and
complexity of the individual plan. Owners and
operators may request public hearings in addition to
comment periods. The Regional Administrator also may
schedule a hearing at his own discretion. The Regional
Administrator may schedule the hearing with or without
the benefit of the response from the public comment
period; regardless, the hearing must be noticed 30 days
prior to its occurrence. It is therefore conceivable
that, within the framework of the 90 days allowed, the
time required to fulfill both regulatory requirements
could be as long as 60 days, or as short as 30 days
(for current notice of the hearing and the comment
period). The Regional Administrator will review the
plan prior to offering the contents for public review,
and will approve, modify or disapprove its contents
within 90 days from the date of submission.

Source: Chris Rhyne (202) 382-4695
Research: Andy O'Hare

This has been retyped from the original document.
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MEMORANDUM

SUBJECT: Closure and Post-Closure Issues

FROM: Marcia E. Williams, Director f«?i
Office of Solid Waste (WH=-562)

TO: Robert E. Greaves, Chief
Waste Management Branch (3HW30)
Region III

Thank you for your November 4, 1987 memorandum in which.
you requested clarification of several issues relating to closure
of interim status surface impoundments. The clarification >f
these 1ssues follows the same format as presented in your
memorandum. The answers to questions one and two are der’ /-1
from the draft guidance, "Surface Impoundment Clean Clcs .-
Guidance Manual" (October 12, 1987).

l. For an interim status surface impoundment *hat 1is
closing by removal under §265.228(a)(1), hut has 1ot
triggered ground-water assessment under §265.93(d",
it 1is not necessary to monitor ground water for
the full 1ist of Appendix VIII (or IX) constituents.

A ground-water evaluation conducted as part of the
clean-closure demonstration should establish the
chemicals that may be reasonably associated with the
wastes managed at the impoundment, including any’
decomposition products. While the most convincing
means of demonstrating the absence of such chemica's 1is
by performing an Appendix VIII analysis of the wast.e,
this 1s not required if it can he demonstratea that
only a subset of these constituerits could reasonably be
expected to exist at the impoundment.

On the other hand, if the interim status surface
impoundment has triggered ground-water assessament under
§265.93(d) and ground-water contamination 13 ev...nt,

clean closure is probably not a feasible option. However,
should it be determined to be feasible (see issue 3),

the same rationale should be used to determine constituents
of concern as was used when ground-wate" assessment was

not triggered.



As stated above, Appendix VIII (or IX) analysis of ground-
water samples i{s not necessary for a clean closure
demonstration. As you suggested, a combtination of
analyses for what i{s likely to be present in the waste
coupled with an explanation of the basis for not anal:=ting
the remaining hazardous constituents would be appropriate
in most instances.

The general closure regulations (§265.113(b)(1)(1))
allow the 180 day closure period to be extended if the
closure period will, of necessity, take longer then 180
days to complete. This rule allows for flexibility in
complex closure situations, and in other situations
where the owner or operator cannot practicably complete
closure expeditiously.

However, we generally believe that ground-water contami-
nation should be addressed under a corrective action
program--preferably in the context of a permit, since
ground-water contamination clean-up usually involves an

extended clean-up period. Most operators attempting to
close units that have ground-water contamination will :

need a post-closure permit and therefore are not li%-.y
to be able to clean close. We recognize, however, tiat
under some limited circumstances an owner or operato:r

may be able to demonstrate that clean closure is pos.ibhle
after a very short ground-water corrective action effort
(perhaps less than one year).

Should this be the case, the Regional Administrator

has the option under §265.113(b)(1)(1) of extending the
closure period to implement such an erfort. Protracted

or indefinite closure periods designed solely for the
purpose of ground-water clean-up are not acceptable.
Under these circumstances a post-closure permit containing
corrective action schedules of compliance should bdbe

used or a $3008(h) corrective action order.

The Pinal Codification Rule published in the Federal
Register on December 1, 1987 (52 FR 45788) addresses
tﬁ!a Tssue directly. In essence, the rule states that
units closing by removal under Part 265 standards must
obtain a post-closure permit unless the owner or operator
can demonstrate to the Regional Administrator that tr2
closure met the standards for closure by decontamina:ion
in section 264.228, 264.280(e) or 264,258, respectively.
The rule further ocutlines approaches for making the
demonstration. A copy of the rule is attached for your
information.
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5. When FPA has !ssued guldance that interprets a permi:
or closure requirement, States should follow that
guidance for comparable State requirements or be ahle
to explain why thelir approach 13 equivalent or more
stringent than the Agency's approach. In overview!ing
State permits and closure plans the Region should follow
the approach outlined in the permit quality and closi:re
plan protocols which cross reference regulatory require-
ments and applicable guldance; the State administrative
record should be consulted to determine how the State
has interpreted those State regulations (comparable to
the Federal) for which we have issued guldance. Of
course, if a "more stringent" EPA regulatory amendment
or rule clarification requires the State to amend 1its
regulations, the State should follow the procedures
and timeframes in Part 271 for program revisions,

Should you require further clarification of these i{ssues
please contact Chris Rhyne of my staff at PTS 382-4695,.

Attachment

cc: RCRA Branch Chiefs, Regions I-X
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Mr, John Ramsey

Environmental Engineer

Bureau of Waste Management

Kansas Department of Health
and Environment

Forbes Field .

Topeka, KS 66620-0001

Dear Mr. Ramsey:

This letter is in response to your December 29, 1987
inquiry regarding closure requirements at facilities having
delisting exclusions revoked. Specifically, you requested
guidance on the applicable closure requirements for units at
facilities whose State-issued final delisting decisions (granted
before the enactment of HSWA) were being revoked based on
re-evaluations of their petitions using HSWA criteria. To date,
we have not revoked a Federally-issued final delisting exclusion.
We have, however, denied final exclusions (as a result of HSWA
re-evaluations) for wastes that had been issued temporary
exclusions based on pre-HSWA criteria. This letter, therefore,
only provides insight to policies concerning the regulatory
status of Federally-issued final exclusions and temporary
exclusions that have been revoked.

Since the state of Kansas has been authorized by EPA to
administer and enforce hazardous waste management programs
pursuant to Section 3086 of RCRA, 42 U.S.C. Section 6926, the
closure requirements for the waste units at the subject
facilities should be determined by State authorities. The Federal
policies discussed in this letter may be helpful as guidance in
determining the closure requirements for the units at those
facilities where State-issued final exclusions are being revoked.

The regulatory status of wastes that have been granted
exclusion from Subtitle C regulation is dependent on the
retrospectivity given to the type of exclusion granted. For
wastes that are granted final exclusions, the Federal policy is
tthat these exclusions are fully retrospective (i.e., the waste is
assumed to have always been non-hazardous). In these cases, the
units handling wastes that were issued final exclusions are not
subject to Subtitle C regulation unless the unit also contains or
had contained other non-excluded hazardous wastes.



Some Federal temporary exclusions were granted based on
pre-HSWA criteria evaluations and later denied final exclusion
after re-~evaluations using post-HSWA criteria. 1In these cases we
have adopted a policy which, in short, states that these wastes
were non-hazardous only during the time that the temporary
exclusion was in effect. The regulatory status of the units
containing such wastes is, therefore, dependent on whether those
units accepted the temporarily excluded wastes before the
temporary exclusion was in effect and/or whether the same unit
continued to accept these wastes after the temporary exclusion
was revoked and a final denial issued., Attachments I and II
address the Federal regulatory status of units and the interim
status of facilities that handled wastes that were temporarily
excluded and then denied final exclusion.

Your letter makes reference to Section 3085(i) of RCRA and
the possible implications for State implementation. Please note
that Section 3005(i) is a HSWA provision and as such is
implemented by EPA until a state is specifically authorized for
that provision. Also, please note that the key "trigger" under
Section 3805(i) is receipt of hazardous waste after July 26,
1982. It may be beneficial to consult your legal office to
determine if Kansas has a State requirement which parallels
Section 30d5(i) and if so, what consequences the State equivalent
regulation may have on the regulatory status of revoked final
exclusions. The applicability of a State equivalent to 3605 (i)
and its effect on revoked exclusions may be dependent on the
retrospectivity given to State-granted final exclusions.

1 hope this letter has provided some guidance to assist
you in developing closure policies for the subject waste units.
If you have any further gquestions, or wish to discuss our
delisting or closure policies in more detail, please feel free to
contact me at FTS 382-4206. I will be Acting Branch Chief for
Suzanne Rudzinski until March.

Sincerely

‘ﬁ" Elizabeth Cotsworth, Acting Chief
- Assistance Branch
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MEMORANDUM
SUBJECT: Correction to the Delay of Closure Rule Preamble Language
FROM: Joseph S. Carra, Director ,
Permits and State Progr vision (0S-340)
TO: Permit Section Chiefs
Regions 1-X

This memorandum clarifies a discrepancy in the Delay of .
Closure final rule published in the Federal Register of August 14,
1989 (54 FR 33376). The discrepancy involves the time frame for
submission of permit modification requests for owners and
operators of permitted facilities that wish to receive
non-hazardous wastes after the final receipt of hazardous wastes.

The rule language at §264.113(Ad)(4) correctly stated that the
request must be submitted no later than 120 days prior to the
date on which the owner or operator of the facility receives

the known final volume of hazardous wastes at the unit or no

later than 90 days after the effective date of the rule in the
state in which the unit is located, whichever is later. This
language is found at 54 FR 33395.

The preamble language incorrectly stated that the request must
be submitted at least 120 days prior to final receipt of
hazardous wastes, or within 90 davs of publication of the

Egdgxal_nggissgx_nngxsa This language is found at 54 FR
33377.

We do not intend at this time to publish a Federal
correction notice. If you have any questions about this, please
call Barbara Foster at FTS 382-4751.
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Your third question asked if the interim status closure
plan has to include all units that are listed in the Part A or
solely those that have actually been constructed. Your interim
status <closure plan must account for all units that have been
constructed. According to 40 CFR §265.112(b)(1), the closure
plan must include a description of how each hazardous waste
management unit at the facility will be closed (51 FR 16422);
it is not required to address closure of units planned in the
future. Of course, before further units or cells are put into
service, the plan must be revised in accordance with applicable
regulations.

Please be reminded that the above responses are hased on
the Federal RCRA regulatory requirements at 40 CFR Part 265.
States authorized to implement the RCRA program may have
adopted more stringent requirements. Should your facilities be
located in authorized states the applicable state law applies.

If you have any further questions, please call Sharon Frey
at FTS 475-6725.

Sincerely,

=

Jeffery D. Denit
Acting Director
Office of Solid Waste

cc: Robert Greaves, Region III
Kenneth D. Feigner, Region X
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MEMORANDUM
SUBJECT: Cleanup Levels tor Lead and Cadmium
in Soils for RCRA Clean Ciosures

FROM: Jerfery D. Denit, Acting Director
Office of Solid Waste

T0: David A. Wagoner. Director
Waste Management Division
Region VI|

In your memorandum of December 29, 1987. you requested
guidance on setting soi! cleanup levels for lead and cadmium act
RCRA facilities that intend to achieve clean closure. As you
know, the preambie to the March 19, 1987, final regulation
(contorming 265.228(a) to 264.228(a)) stated that verified
Reference Loses (RfDs) and Carcinogenic Potency Factors (CPFs)
could be used as Agency-recommended |limits for contaminants such
as lead and cadmium, where appropriate, to set soil cleanup
levels. The verified RfD would be the most appropriate criteria
for setting a soil cleanup level for contaminants that are not
known to have carcinogenic effects. and the CPFs wouid be the
most appropriate limit for carcinogens,

The preambie aiso states that., in cases where no EPA
recommended limit exists for a specific contaminant, a soil
cleanup level may be based on ejither:

l. background levels; or

P data developed by the owner Or operator to support a
heaith-based limit.

Jhen neither of the above is feasible. clean closure cannot be
achieved and the unit must be closed under the landfill closure
requirements.

Presently, the Office of Research and Developament is
investigating recent data on the toxicity of lead and cadmium.
Jver the next several months., decisions wil! be made on an RfD
for cadmium and an RfD and a CPF for lead. The Office of



Urinking Water will soon propose a Maximum Contaminant Level Uoa
(MCLG) for cadmium. and mav be revising tne current Maximum
Cantaminant Leve|l (MCL) ror .ead. it (s apparent, thererore. thac

tne toxi1cologica: information on iead and cadmium is unagergo:ny
2xtensive Agency review, ana decisions on rejievant health-20asaa
standards -are currentiy Deing maae.

Aitnocugn tne RrD Workgroup has not formajivy approved tne Rt.
ror cadmium, it is likely that a value of 0.0005 mg/kg/day wii:
be approved as an RfD for cadmium when the Workgroup meets in
Marchn. 3ince this value is the same as the one proposed in the
Hickok study, [ recommend that it be used to set a soil cleanup
ievel at the Frit Industries site in Humboldt. iowa. The cleanup
levei( for cadmium is, therefore, 9 mg/kg, which agrees witn tne
ievel stated in your memo. as calculated by Region VIi.

Presentiy, the Carcinogen Assessment Group (CAG) of ORD is
evaiuvating iead as a potential human carcinogen via the oral
route Oof exposure. USW has requested that CAG estimate a CPF ror
iead based on current toxicity studies. and has requested that an
RtD be developed by the RfD Workgroup on the basis of new
toxicoiogical data on the non-carcinogenic, neuro-behavioral
etffects ot iead exposure. [t is not likely, however, that the CPF
or tne RtD will be developed and approved scon. Therefore, [ am
recommending that soil cleanup levels for lead should be based on
iocal background soii lead levels.

You can use either of the tollowing approaches to determine
the background levels for lead in soils:

a. Take soil sampies at uncontaminated areas of the
racility and at various depths to ensure
representativeness and random distribution, Analyze the
sampie for total iead.

Refer to Mason, B.J.. 1383 and Barth., S., et. al.,, 198«

for guidance on soil sampling and quality assurance
procedures;: or

b. Consult the open |literature for published data on lead
levels in soils of similar origin and chemical
characteristics as the soils in the immedjate area of
the facility. Using the U.S. Department of
Agriculture’s Soil Conservation Service classification
system, {t should boe possible to identify similar soils
and corresponding levels of naturaliy-occurring lead
that could establish background levels. One publication
«Connor., J.., et. al.., 1975) reports average lead
concentrations of 30 mgr/kg or less in surficial soils
across the United States.



Atrached for yvour information are comments marked on a copv
of the Hickok report by Lisa Ratclifr or 03w's Technical

Assessment Branch, as well as a fact sheet on lead orepared BSv
the Qfrice of Waste Programs Entorcement (for intermal! EPA use
oniv.. These materials summarize the Agency's current

re-csmmendations on the effects of exposure to iead and cadmium.

The 3Surtace [mpoundment Clean Ciosure 3uizance Manual that
was provilea ts your staff on Qctober 12, 1587, for review,
crovides aaaizional information on adjusting soil ieveis to
accouwnt for certain site-speciric factors., Although this
guidance has not been cieared through the Agency review process.
vou can use the information c¢ontained in Chapters « and 5 or tne
Zctober 12, 1387, draft until such time that the finai guidance
manual is available. These chapters provide information on rtne
removal Of wastes, contaminated scoils, ground water. ana other
materiais, and on rollow-up monitoring and sampiing to ensure
that the cleanup ievels have been met. [f there are any further
questions on ciean closure, please contact Jim Bachmaier of the
Lana Lisposal Branch at FTS 475-8859. Any questions regarding
toxicity stusies should be directed to Lisa Ratcliff of the
Technical Assessment Branch at FT3 382-4731.

Attachments

cc: Joseph Carra
Robert Tonettli
Alessi Utte
James Bachmatier
Lisa Ratciift
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3. Post Closure Plans for Hazardous Waste Tanks

According to Section 264.197(c) an owner or operator of a tank system that does not have
secondary containment meeting the requirements of Section 264.193(b) through (f) and
is not exempt from the secondary containment requirements in accordance with Section
264.193(g), must have a contingent closure and post-closure plan that meets all closure,
post-closure and finandial responsibility requirements under Subparts G and H of Part
264. If the fadlity’s permit for an underground tank system specifically states that no
post-closure care is required, must a contingent post-closure plan still be prepared and
submitted as required by Section 264.197(c)?

No, the fadlity’s permit would shield the owner or operator from the requirement to
prepare and submit a contingent post-closure plan. According to Section 270.4(a),
compliance with a RCRA permit during its term generally constitutes compliance for
purposes of enforcement with Subtitle C of RCRA. However, the faglity would also

be required to clean close. Alternatively, the Director (in either the Regional Office or
the State, as appropriate) could modify the permit under Section 270.41 to require post-
closure care and the submission of post-closure plans for cause, such as new informa-
tion or new regulations. For instance, if the permit was issued before the hazardous
waste tank regulations were revised to require post-closure plans (July 14, 1986) and the

tank system cannot be clean closed, the Director may modify th i .
closure care as required by Section 264.197(b). y ify the permit to require post-

Source: Chester Oszman  (202) 3824498
Research: Joe Nixon



9476.19835(03

3a)

UNITEDR STATES ENVIRONMENTAL PROTECTION AGENCY

{\w‘g WASHINGTON. D.C. 20480

‘z-uc“"

MAY 27 m QFFICE QOF

SOLID WASTE AND EMERGENC Y RESPOA

SUBJECT: Interpretation of the Use of Soi} Background Levels as

Clean Closure Standards
FROM: Sylvia K. Lowrance, Di:oJQ%L | ;/ﬂ*7
Office of Solid Waste (WH-562)

TO: William Muno, Acting AKssociate Director
Wagste Management Division, Region V (5HS~13)

The purpose of this memorandum is to provide an interpreta-
tion, as requested by you in your May 9, 1988 memorandum, on the
use of soil background levels as clean closure standards under
RCRA. Please note that we have recently responded to a similar
request from Region VII. The attached memorandum from Jeff Denit
to David Wagoner dated March 2, 1988 presents our position on when
soil background levels should be used as clean closure standards.
This interpretation is based on previous discussions on this topic
included in the preamble to the March 19, 1987 final regulation -
(conforming 265.228(a) to 264.228(a)) and in the subsequent notice
of clarification to the final regqulation (March 28, 1988).

The March 19 preamble states that exposure levels, or clean
closure levels, must be based on Agency-recommended exposure
levels or factors that have undergone peer review by the Agency.
If no Agency-recommended exposure limit exists for a specific
hazardous constituent, the clean closure level must be based on
either a background level or an exposure level submitted by the
owner or operator based on toxicity data of sufficient quality for
the Agency to determine the environmental and health effects of
the constituent.

In response to the issues raised in your memorandum regarding
the Burnham Corporation foundry in Zanesville, Ohio, I want to
emphasize two points raised in the March 2 memorandum. Pirst, the
toxicity data for lead and cadmium are still being reviewed by the
Office of Research and Development. Howvavar, we expect a verifi-
cation of the cadmium reference dose (RfD = 0.0005 mg/kg/day) by
the RfD Workgroup in the near future. As a result, I would
continue to recommend that the soil clean closure level for lead
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be based on background soil levels and the level of 9 mg/kg be
used as the clean closure level for cadmium. Also, the March 2
nemorandum states that two approaches can be used to determine
background levels for lead:; either by taking soil samples at
uncontaminated areas of the facility or by using published
literature data on lead levels in similar soils. It should be
noted that background soil samples should be taken from an area(s)
that has not been affected by routine operations of the unit, by
accidental or emergency incidents, or by other operations at the
facility. Your statement describing the selection of background
samples appears to fulfill this requirement.

If you have any questions regarding the above comments and
recommendations or require further assistance, please feel free
o contact Mark Salee of my staff at (FTS) 382-475S.

Attachment

¢c: Regional Division Directors
Jeff Denit, OSW
Bruce Weddle, PSPD
Joe Carra, WMD
Dav Barnes, CAD
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MEMORANDUM

SUBJECT: Guidance on Deadlines Applicable to Proposed Delay
of Closure Regulation

FROM: Sylvia K. Lowrance, Director
Office of Solid Waste

TO: Hazardous Waste Regional Division Directors
Regions I-X '

Attached you will find a copy of the "Delay of Closure"
regulation, to be published in the Federal Register in about
two weeks. Many questions have been received, both from the
Regions as well as industry, on how this proposed rule might
affect facilities which will cease the receipt of hazardous
wastes to comply with the November 8, 1988 statutory
requirement for retrofitting of surface impoundments.

The purpose o0of this memorandum is to provide guidance on
these issues, particularly the timing for closure plan
submittals and approvals in light of the proposed Delay of
Closure regulation.

Statuytory and Requlatory Requirements

According to statute, interim status surface impoundments
that have not been retrofitted or have not received a retrofit
waiver must cease the receipt of hazardous waste by November 8,
1988. By current Federal regulation the final receipt of
hazardous waste triggers initiation of the closure process for
the unit (40 CFR 264/265.113). Furthermore, under current
regulations, a facility owner/operator without an approved
closure plan who intends to close an interim status surface
impoundment rather than retrofit must submit a closure plan to
the. Regional Administrator by no later than June 13, 1988 (180
days baefore the "expected date® of closure - which is December
8, 1988, i.e., 30 days after the last receipt of hazardous
waste). See 40 C.F.R. §265.112(4)(1) and (2). An
owner/operator with an approved closure plan who intends to
close a permitted or an interim status surface impoundment must
notify the Regional Administrator 60 days prior to the time
closure is expected to begin. Since the "expected date" of
closure must be no later than December 8, 1988, notification
must occur by October 10, 1988. See §§264.112(4)(1) and (2)
and 265.112(d)(1) and (2).



-2

These requirements and timeframes are more fully described
in OSWER Policy Directive #9484.00-5-a, October 15, 1987.
These requirements are currently unaffected by the proposed
Delay of Closure rule, since the existing regulations remain in
effect until the proposal is finalized and adopted in
authorized States. However, once finalized, this rule would
allow landfills, and in more limited circumstances, surface
impoundments to postpone closure to receive non-hazardous
wastes after the November 8, 1988 retrofitting deadline. Some
owner/operators of these types of units may wish to avail
themselves of this alternative. However, such units are still
subject to all closure plan submission deadlines.

Synopsis of Proposed Regqulation

Briefly, the proposed rule allows owner/operators to delay
closure of surface impoundments and landfills to receive
non-hazardous waste after they cease receiving hazardous waste.
(Units which have lost interim status are ineligible.) The
rule contains general requirements imposing a set of conditions
that are applicable to all owners/operators who wish to defer
the closure process, regardless of the unit type. These
general requirements are basically the same for permitted and
interim status facilities. There is also an additional set of
requirements for surface impoundments that do not satisfy the
minimum technology requirements. The proposed regulation is
not a means for facilities to circumvent closure; rather, it is
designed to allow units with existing capacity which are
operating in an environmentally protective manner to use their
remaining disposal capacity. The proposed requirements are
stringent and we believe that most existing, non-MTR surface
impoundments will find it difficult to meet the criteria to
delay closure to receive only non-hazardous wastes. We
emphasize that all units that meet the criteria for delaying
closure will remain subject to Subtitle C requirements,
including final closure requirements when they stop receiving
non-hazardous waste.

General Requirements

All units wishing to delay closure must obtain a Subtitle
C permit and comply with applicable permit requirements. As
part of the permit modification or Part B permit application,
the owner/operator must include demonstrations showing that the
unit has the existing design capacity to manage non-hazardous
wastes and that the non-hazardous wastes are not incompatible
with any remaining wastes in the unit. The permit modification
or the Part B permit application must include revised facility
plans, including waste analysis, ground-water monitoring, and
closure and post-closure plans, and, if necessary, closure and
post-closure cost estimates and financial assurance to reflect
changes associated with operating the unit to receive only
non-hazardous wastes.
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An additional set of requirements will apply to surface
impoundments that do not satisfy the HSWA double liner and
leachate collection system requirements or have not received a
waiver from these requirements. For these units, we are
proposing a combination of source control, accelerated
corrective measures, and limitations on continued operations
following a detected release to ground water. (See
attachment). At the time the decision is made to delay
closure, owner/operators must choose one of three alternatives:
(1) to leave the wastes in place (i.e., disposal impoundments) ;
(2) to remove the waste from the impoundment; or (3) to remove
sludges and flush the impoundment with non-hazardous wastes.
Alternative 1 is available only to impoundments which have pot
had a release at the time of conversion to receipt of only
non-hazardous waste. If such an impoundment begins releasing,
closure is triggered. If a unit that has undergone waste
removal is leaking at the time it converts to receipt of
non-hazardous waste, this receipt may not begin until
corrective measures are implemented. On the other hand, if a
unit that has undergone waste removal begins leaking after the
conversion to the receipt of non-hazardous waste, corrective
action must be implemented within one year of this conversion.
Any impoundment that has converted to receiving only
non-hazardous waste must show substantial progress in meeting
cleanup standards. 1If neither of these requirements are met,
the unit must close.

Regional Procedures

As noted above, we believe that the proposed rule
@establishes stringent requirements for those wishing to remain
open to receive non-hazardous waste. Accordingly, we expect
that while many owners and operators may be initially
interested in exploring this regulatory option if finalized and
adopted in authorized States, relatively few units will be able
0 meet the regulatory requirements. In light of the upcoming
November 8, 1988 deadline we offer the following implementation
questions and answers concerning closure plan review and

approval procedures to assist you in responding to inquiries
from interested owners and operators:

Q. Can a unit postpone submission of the closure plan on the
grounds that the owner/operator intends to delay closure?

A, No. Units remain subject to the closure plan submission
deadlines despite this proposal. Enforcement authorities
should be used if necessary to ensure that closure plans
are submitted. (OSWER Policy Direction No. 9900.0-1A,
Oct. 1, 1987).



Q.

2\.

-4-

May interim status units which cease receiving hazardous
waste on November 8, 1988 continue to receive
non-hazardous wastes under the current regulations?

Yes, in certain cases. Interim status units are not
required to initiate closure until the closure plan is
approved. Units awaiting closure plan approval may
continue to receive non-hazardous waste. Further, units
may continue to receive non-hazardous wastes during the
closure period provided the receipt of non-hazardous waste
does not impede the timely and effective closure of the
unit. The timeframes for closure are set forth in 40 CFR
265.113. (See OSWER Policy Directive No. 9484.00-5-a

Oct. 15, 1987)

If a large number of closure plans are received in June
1988, how should Regions and States set priorities?

The regulations set a 180-day timeframe for review of
closure plans. However, we recognize that it will be
difficult to meet these timeframes if a large number of
closure plans are submitted on June 13. The RIP provides
guidance on establishing priorities for review of closure
plans. Environmentally significant facilities should be
addressed first.

Which units are affected by this proposal?

The option would be available only to permitted and
interim status facilities which submit a Part B
application or amended application. Facilities that have
lost interim status (including LOIS facilities) would not
be eligible to delay closure.

Will the rule be effective in authorized States?

Authorized States will have the discretion on whether or
not to adopt the rule since the rule is less stringent
than the 1986 amendments to the closure regulations.
(Please note that authorized States are required to adopt
conforming changes to implement the May 1986 changes no
later than January 1, 1989. See 53 FR 7740, March 10,
1988). The final rule will be effective in unauthorized
States.

What affect does the proposal have on ongoing enforcement
actions?

None. Enforcement actions underway will not be affected
by the regulation when it is finalized; the regulation
will not be retroactive.
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We will keep you updated on the rule development and
schedule. If you have any further questions, please contact
Sharon Frey at FTS 475-6725.
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MEMORANDUM

SUBJECT: Final Rule for Delay of Closure Period for
Hazardous Waste Management Facilities

FROM: Sylvia K. Lowrance, Director//é/
Office of Solid Waste

TO: Jonathan 2. Cannon
Acting Assistant Administrator

Attached is a final rule that amends portions of the closuye
requirements applicable to owners and operators of hazardous :
waste land disposal facilities. This rule is the subject of ai
pending lawsuit brought by Union Carbide and the Chemical
Manufacturersgs Association.

Under existing rules, hazardous waste management units must
initiate closure after final receipt of hazardousgs waste. The
attached regulations allow, under limited circumstances, a
landafill, surface impoundment, or land treatment unit to remain
open after the final receipt of hazardous waste in order to
receive non-hazardous wastes in that unit. This rule details
the circumstances under which a unit may remain open to receive
non-hazardous wastes and describes the specific conditions
applicable to such units.

This rule must undergo a second Red Border review and
subsequent OMB review due to changes made in the rule following
initial clearances. 1 request that this rule be handled
expeditiously to avoid the need for the Agency to defend the
existing (rather than amended) requlatory requirements. The
Steeringiﬁggzittc has approved a 7 calendar day Red Border
review

Attachments
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MEMORANDUM

SUBJECT: Correction to the Delay of Closure Rule Preamble Language

FROM: Joseph S. Carra, Director .

Permits and State Progr vision (0S-340)
TO: Permit Section Chiefs

Clos
1989
subm
oper
non-

corr
call

Regions I-X

This memorandum clarifies a discrepancy in the Delay of .

ure final rule published in the Federal Register of August 14,
(54 FR 33376). The discrepancy involves the time frame for

ission of permit modification requests for owners and

ators of permitted facilities that wish to receive

hazardous wastes after the final receipt of hazardous wastes.

The rule language at §264.113(d)(4) correctly stated that the
request must be submitted no later than 120 days prior to the
date on which the owner or operator of the facility receives
the known final volume of hazardous wastes at the unit 9or no
later than 90 days after the effective date of the rule in the
state in which the unit is located, whichever is later. This
language is found at 54 FR 33395.

The preamble language incorrectly stated that the request must
be submitted at least 120 days prior to final receipt of
hazardous wastes, or within 90 days of publication of the

Egngzal_ngsia:gx_nnxing This language is found at 54 FR
33377.

We do not intend at this time to publish a Federal Register
ection notice. If you have any questions about this, please
Barbara Foster at FTS 382-4751.
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MEMORANDUM

TO: Terry Anderson, Chiet

Wyoming/South Dakota Section
EPA Region VIII

FROM: Frank McAlister, Chietcéééxh4é/%§f%éjﬁés
Permits Policy Section ™
Office of Solia Waste

Barbara Foster, Acting Chief 5’ %luLl;ﬁt*”'
Closure and Financial Responsibility Section
Office of Solid Waste

SUBJECT: Public Participation Requirements for Closure Plan
Approval

This memorandum responds to your letter of August 7, 1989 in
which you requested clarification of the public participation
requirements of the closure plan approval process. You
questioned whether public notification is required when the
Agency modifies an approved closure plan for an interim status
facility. The specific case you discussed involves several
changes to the liner system of a landfill that will be used for
closure. We have examined this request and discussed it with the
Office of General Counsel. Our response is as follows.

The reqgulations governing amendment of interim status
closure plans are found at 40 CFR 265.112. Section 265.112(c) (3)
states that if an amendment to an approved closure plan is a
Class 2 or 3 modification according to the criteria in § 270.42,
the modification to the closure plan must be approved according
to the procedures in § 265.112(d) (4). Based on your description,
we believa that the modifications to the closure plan would
likely be classified as Class 3, and that the procedures in
§ 265.112(Q) (4) must be followed. Under these procedures, the
Regional Administrator will provide the owner and the public,
though a newspaper notice, the opportunity to submit written
comments on the plan and request modifications to the plan no
later than 30 days from the date of the notice. He will also, in
response to a request from the public or at his own discretion,
hold a public hearing whenever such a hearing might clarify one
or more issues concerning a closure plan. The Regional
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Administrator will give public notice of the hearing at least 30
days before it occurs. The amendment cannot be approved until
these procedures have been followed.

The specific case you discussed involves the closure of five
surface impoundments. The closure plan discusses the
construction of a landfill on the location of two of the five
closing surface impoundments. The Region should also consider
whether the creation of this new landfill constitutes a change in
interim status under § 270.72 and therefore requires submission
of a revised Part A application and EPA approval.

If a public hearing is held, it may be held concurrently
with one being held by the Wyoming Department of Environmental
Quality (WDEQ), provided that the Federal procedural requirements
are satisfied. In addition, notice should be given that theres is
a separate Federal action.

We hope that this memorandum answers your questions on this
matter. If you have any further questions please call Wayne

Roepe at FTS 475-7245S5.

cc: Denise Keehner
wayne Roepe
Margaret Schneider, OGC
Nandam Kenkeremath, O0OGC
Pat Godsil, Region VIII
David Christenson, Region VIII
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MEMORANDUM

SUBJECT: Closure Standards for Hazardous Waste Land Treatment
Units .

FROM: Devereaux Barnes, Director

Permits and State Programs Division
Office of Solid Waste (0S-340)

TO: Doug McCurry, Chief
Waste Engineering Section
RCRA Branch, Region 1V

You previously raised a series of questions regarding the
Itlosure of hazardous waste land treatment units to my staff and to
he ORD laboratory in Ada (RSKERL-Ada). These are important
questions since many land treatment facilities are beginning to
close in response to the November 8, 1990 prohibition of the land
disposal of the petroleum refining wastes (K048-52). After
consulting with RSKERL-ADA, as well as internally, we are providing
you with the answers you sought. It is important to keep in mind
that of the four major types of land disposal units, the land
treatment unit is the most difficult for which to define generic
technical closure procedures. This i1s due to the fact that the
- characteristics of the soils affecting the closure are by nature
site-specific, and that the wastes are to be transformed, degraded,
or immobilized during the closure process by the soil, biologic,
and climatic conditions unique to each site. With this constraint
in mind, we have addressed your questions as specifically as
possible: :

1. Q. Is soil sampling required during closure/post closure?

A. Section 265.280(d) (1) requires that during the closure
period the owner or operator of an interim status land
treatment facility continue unsaturated zone monitoring
in a r-nner and t;equency specified in the closure plan,

- that sodl e 1 idppon Ltaz b toninated
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90 days after the last application of waste to the
treatment zone. Unsaturated zone monitoring consists of
both soil-pore liquid monitoring and analysis of soil
cores (see Sections 265.278(a) and (b)).

In addition, Section 265.280(f) requires that during the
post-closure care period the owner or operator of an
interim status land treatment unit must continue soil-
core monitoring [soil sampling] in the manner and
frequency specified in the post-closure plan.

Similarly, permitted units must continue unsaturated zone
monitoring during closure and post-closure care periods,
as specified in the permit (see Sections 264.280(a) (7)
and (¢)(7)). _

Given the language of Sections 264.280 and 265.280, we
expect that in most cases unsaturated zone monitoring-
(particularly soil-core) will be necessary during the
closure and post-closure care periods of a land treatment
unit. There are, however, limited instances where soil-
core monitoring may not be required by the closure and/or
post-closure plan. For example, in the case where the
treatment zone is removed as a part of clean closure,
soil-core monitoring may be suspended at the completion
of the closure period. (See. Sections 264.112(e):;
264.280(c); 265.280(d) and (£)(1)). _

At what intervals and for how long?

General guidance pertaining to soil sampling intervals
and duration during land treatment site closure/post-
closure is provided in several land treatment guidance
docunments:

Guidance Manual on Hazardous Waste lLand Treatment
Closure/Post-Closure (OSWER Directive 9476.00-9)

Permit Guidance Manual on Unsaturated 2Zone
Monitoring for Hazardous Waste Land Treatment Units
(EPA/530~-SW-86-040)

RCRA Guidance Document: Land Treatment (NTIS-PB-
155065)

Permit Guidance Manual on Hazardous Wasté Land
Treatment Demonstrations (July, 1986)

Although the guidance provides a general framework for
soil sampling, the geographic, spatial, and temporal -
variabilities between different land treatment units (as
well as within any individual unit) necessitate that
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site-specific considerations be evaluated when
establishing the sampling intervals and duration required
duiing closure/post closure of a given land treatment
unit.

Data from the reconnaissance survey is used. as the
primary basis for establishing site-specific sampling
requirements. If this survey reveals that the facility
has beer well managed, with no apparent significant
buildup or downward migration of hazardous constituents,
the general guidance provided in the above-referenced
guidance documents can be used to establish soil sampling
intervals and duration. We recommended that, at ‘a
minimum, samples should be collected quarterly during the
closure period and during the first year of the post-
closure period. Periods between sampling events may be
gradually extended after the first year of post-closure.

If data from the reconnaissance survey reveals an
apparent significant buildup and/or downward migration
of hazardous constituents, the general guidance alone
will not be sufficient to establish soil sampling
intervals and duration. Under such a scenario, soil pore
liquid samples should continue to be collected as
recommended in the Permit Guidance Manual on Unsaturated
Zone Monitoring for Hazardous Waste Land Treatment Units
(EPA/530-SW=-86-040). The soil pore liquid monitoring
should continue until there is no longer potential for
vertical migration of fast-moving hazardous constituents
from the waste-soil matrix. Additionally, it |is
important to collect soil cores downward through the
treatment zone into the unsaturated zone for analysis at
selected intervals along the core in order to determine
the extent of degradation and immobilization within the
treatment zone, as well as the migration of less mobile
waste constituents into the unsaturated zune. Under this
scenario, actual degradation rate data under the closure
conditions may be deemed important. If such is the case,
sampling intervals should be shorter than specified in
the guidance.

Two recent land treatment research studies, sponsored by
RSKERL~Ada, provide useful guidance because they involve
a determination of degradation rates under field
conditions. These studies used the following sampling
schedule: 0, 2, 4, and 8 weeks, and continued at 4-week
intervals throughout the study. Under a closure
scenario, the sampling schedule should use these same
intervals, or other type of appropriate sampling
interval, until a minimum of 6 data points are obtained
or until an asymptotic constituent level is approached.
Any time degradation rates are to be calculated, a
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minimum of 3 replicate sample analyses are recommended
for each sampling date in order to establish a 95%
confidence interval for the degradation rates and half-
lives of the waste and its constituents. After you
determine that degradation is proceedxng at an acceptable
rate and that downward migration is not occurring,

- quarterly sampling (as recommended in the general

guidance) can be initiated.

Does EPA recognize approved methods for determining
degradation rates?

There are no EPA-approved methods for determining
degradation rates, although methods for determining
degradation rates are discussed in the Permit Guidance
Manual on Hazardous Waste Land Treatment Demonstrations
(LTD). These are based on methods used in the land
treatment research program at RSKERL~-Ada and documented
in the lab's publications. (See Attachment)

The need and approach for determining degradation rates
will depend to a great degree on the results of the
reconnaissance survey discussed under Question 2. Under
the well-managed scenario, we can see little need to
undertake this task unless the final loading rate is
significantly greater than that used during normal
operation. Under the poorly managed scenario, we would
consider this task a necessity. The actual approach for
determining degradation rates would vary somewhat
depending on the degree of the problem as well as waste
and site-specific characteristics. In addition to the
treatability study approach discussed in the LTD Guidance
Manual, the RSKERL-Ada publication Mobility and
Degradation of Residues at Hazardous Waste Land Treatment
Sites at Closure (See Attachment) specifically provides
information pertaining to the quantitative evaluation of
mobility and persistence of organic and inorganic waste
constituents which have accumulated in soil treatment
systems under various closure scenarios.

Can continued operations under closure last indefinitely?
At what concentration is closure complete? At what
concentration, degradation rate, or point in time does
operational closure cease and a RCRA cap become a
requirement?

As Sections 264.113 and 265.113 layout, closure is
expected to be completed within 180 days after receiving
the final volume of hazardous waste, but a longer period
may be approved if the owner or operator can demonstrate
that closure activities will, necessarily, take longer
than 180 Qdays (see Sections 264.113(b)(1)(i) and
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265.113(b) (1) (i)). In the case of a land treatment unit,
more than 180 days may be required to maximize
degradation, transformation, or immobilization of
hazardous constituents within the treatment zone. This
period cannot be defined by regulation in that each site

will require a time period specific to that site. The

duration of the closure period is primarily dependent on
the waste loading rate at closure as well as the
potential waste degradation rate. Each owner or operator
should, however, be able to estimate that time in
advance, based on the treatment data already established
during operation. For the large majority of well-managed
land treatment units, the duration of the closure period
will vary between 90 and 360 days.

Because land treatment closure is a continuing process
rather than a set of distinct engineering procedures (as
in landfill closure), the concentrations of hazardous
constituents remaining in the treatment zone after
closure may vary and will continue to change during the
post-closure care period. Post-closure care at a land
treatment facility is different from practices at other
closed or closing land disposal facilities in that active
management will frequently <continue to enhance
degradation and transformation and sustain
immobilization. Complete degradation of organics to
background levels before closure has been completed is
not. necessarily required. Concentrations of organics
should, however, be to the point that the application of
a final cover and the reduced level of active site
management will prevent the post-closure escape of
hazardous constituents from the treatment zone.
Similarly inorganics should be immobilized during closure
to provide the same level of protection over the long
tern. '

In the case where closure activities fail to immobilize
or degrade hazardous constituents, an impermeable cap
may be required or clean closure may be appropriate.
(Changes to the closure plan will require approval by
the Regional Administrator (Sections 264.112(c) and
265.112(c)). The determination of the rate of
immobilization and degradation is site specific; however,
escape of constituents from the treatment 2zone at
concentrations above health-based levels indicates that
the rate of immobilization or degradation is
unacceptable. ‘

What closure standards are required where migration of
hazardous cpnstituents has occurred?

The general closure performance standard remains the same
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whether or not migration of hazardous constituents has
occurred. That is, the owner or operator must close the
facility in a manner that minimizes the need for further
maintenance; and that controls, minimizes, or eliminates
to the extent necessary to protect human health and the
environment, the post-closure escape of hazardous waste,
hazardous constituents, leachate, contaminated run-off,
or hazardous waste decomposition products to the ground
or surfacé water or to the atmosphere. (Sections 264.111
and 265.111). ' :

Where hazardous constituents have migrated beyond the
treatment 2zone above health~based levels, successful
immobilization, degradation, or transformation during
closure may be subject to question. In this case
additional closure and post-closure activities may be
required that go beyond disking, adding soil amendments,
and installation of a vegetative cover. Obviously, the
additional activities will vary from site to site:
however, some of these activities may include, but are
not limited to, removal of some or all of the treatment
zone and installation of a low permeability cap. 1In

. addition, cleanup of the contaminated media, e.gqg.,
- ground-water removal and treatment, may be appropriate.

Cleanup of these media is a corrective action decision.

Whatever program of additional activities is selected,
it must be consistent with the goals specified in the
general closure performance standard.

What closure standards are required where ground-water
contamination exists but where levels of contaminants
are within the ACL's established by the permit?

At units where ground-water contamination exists but
where that contamination is below the established ACL,
corrective action under Section 264.100 may not be
required. The decision as to whether ground-water
cleanup is required is site-specific, generally based on
the principles described in EPA's proposed corrective
action rule (55 FR 30798). At the same time, the closure
standard to be applied remains the same (see previous
discussion). ' '

Furthermore, having an ACL does not negate the treatment
demonstration requirement of Section 264.272. 1If it is

found during closure that constituents are migrating
below the treatment 2zone above health-based 1levels,
additional steps may be required, such as treatment zone
removal or installation of a low permeability final
cover. The determination of what steps are required will
depend primarily upon whether the hazardous constituents
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The owner or operator should be aware that the post-
closure care period cannot be terminated until the owner
or operator successfully demonstrates that all the ground
water at the site is safe for all potential receptors:
(Alternate Concentration Limit Guidance, EPA/530-SW-87-
017).

At what point in the life of the unit do closure
activities become in-situ remediation under corrective
action? At what concentrations and frequencies for soil,
pore-water, surface water and ground water? What permit
modifications are required?

Most actions taken to remedy migration of constituents
of concern outside the treatment zone (into ground water,
surface water, or soil adjacent to the treatment zone)
at closing units can be accomplished as a part of
closure. '

At a permitted facility, methods for preventing such
migration should be outlined in the permit (see Sections
264.270-264.283). If, during closure, migratory
constituent concentrations are found to exceed levels
specified in the permit, a corrective action program must
be initiated (see Sections 264.90~264.101). The addition
of a corrective action program requires a permittee to
initiate a Class 3 permit modification, although some
limited remediation activities, such as a change in the
number of ground-water monitoring wells at a regqulated
unit, may require only a Class 2 permit modification (see
Appendix I to Section 270.42). Such modifications may
receive temporary authorization provided they meet the
test of Section 270.42(e)(2). (Of course, Class 2 or 3
modifications would not be used in states authorized for
ground-water corrective action, but not authorized for
EPA's new permit modification procedures. In authorized
States, permit modifications must be made according to

state modification procedures.) 1In the alternative, the

Agency may take unilateral action to modify a permit to
require corrective action (see Section 270.41).

At an interim status facility, certain requirements
designed to prevent migration of constituents of concern
are specified in Sections 265.270-265.282 and 265.90-
265.94. Unlike permitted facilities, at present there
are no requlatory provisions requiring corrective action
when migratory - constituent concentrations exceed
regulatory levels of concern. Instead, the Agency may
compel corrective action at an interim status facility
through the issuance of an administrative order pursuant
to RCRA, Section 3008(h). In addition, ‘as an
alternative, the Agency may expedite the issuance of a
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permit to an interim status facility, with the result
that the corrective action provisions referenced above
would be applicable.

Completion of remedial activities may exceed 180 days.
As mentioned previously, this is a legitimate basis for
granting an extension of the closure period. In
addition, long-term remediation activities at regulated
units, such as ground-water counterpumping, may be
performed during the post-closure care period.

At what point in time, and to what standards does a
facility certify closure? : -

This question is directly related to question 4 in your
letter. You will note in Sections 264.115 and 265.115
that closure is to be certified when the unit has been

‘closed in accordance with the specifications in the

approved closure plan. Closure will be complete when
closure activities have immobilized, degraded, or
transformed hazardous constituents in the treatment zone
to levels agreed upon in the closure plan and when a
vegetative cover has been established. In the case where
the treatment zone 1is ineffective, closure may be
certified after the treatment zone is removed or after
a low permeability cap is installed. ' Other long-term
activities such as ground-water remediation will normally
be completed during the post-closure care period and
after closure certification.

We hope these responses are useful. Please feel free to call

land treatment closure.

Chris Rhyne (FTS 382~4695) to discuss other technical aspects of

Attachment

ce:

Sylvia lLowrance, OSW :

RCRA Branch Chiefs, Regions I-X
Nancy Bethune, Region IV

John Matthews, RSKERL~-Ada
Scott Huling, RSKERL-Ada

Tom Beisswenger, OGC

Susan Bromm, RED, OWPE

Chris Rhyne, AB, PSPD, OSW
Barbara Foster, PB, PSPD, OSW
Dave Fagan, CAB, PSPD, OSW
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2. TSDF Closure/Post-Closure After Loss
of Interim Status .

Pursuans to 40 CFR §270.73(cX2), a Subtitle C
land disposal facility loss its interim stasus due to
the ownerloperator's failure to submis
certification that the facility was in compliance
with all applicable groundwater monitoring and
financial responsibility requiremenss. The
ownerloperasor has been told by his enforcemens
agency that he is required to close his facility in
accordance with 40 CFR Part 265, Subpart G
closure standards. If the facility has lost its
interim staus to operate, why should the ownert
operator be required 1o comply with interim
status standards to close the facility?

According to 40 CFR §265.1(b), the standards of
Part 265 are applicable to interim status facilites
until Part 265 closure and post-closure responsi-
ibilites are fulfilled. As EPA explained in the
preamble to its November 21, 1984, amendments o
the applicability sections of Part 265 (49 ER 46094),
EPA has stawtory authority under §3004 to enforce
the Pan 265 standards at facilities which no longer
have interim status 1o operate. The preamble
explains that such facilities must close in accordance :
with 40 CFR Part 265, Subpart G.

The September 25, 1985, Eederal Register (50

ER 38949), specifically indicates that compliance
with all applicable closure and post-closure |
requirements specified in 40 CFR 268, Subpart G is
required when a facility has lost its interim status
due to the owner/operator’s failure to submit
certification of compliance with all applicabie
groundwater monitoring and financial requirements
(40 CFR §270.73(c)(2)) to the Regional
Administrator. Such a facility owner/operator must,
in accordance with 40 CFR §§265.112(d)(3)(i) and

- 265.118(e)(1), submit a closure and post-closure
plan to the Regional Administrator no later than 15
days after termination of interim status.
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&‘z% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 WASHINGTON, D.C. 20460
L-lo‘i"c"
NOV 23 °°
' QFFICE OF
SOLID WASTE AND SMEQGENCY RES?ONS
MEMORANDUM

SUBJECT: Risk Retention Groups and Fipancial Assurance
pancial,

: !
FROM: Marcia E. Williams, Difectov;‘ /.? il
Office of Solid Waste (WH-56 *J[\ by
. v -/ -
TO: Waste Management Division Directors, Regions I-X

Attached for your information is a letter from Bruce Weddle,
Director of the Permits and State Programs Division, to Harry Shuford
of the Environmental Protection Insurance Company confirming that
risk retention groups may qualify to issue liability insurance
policies under RCRA regulations. As the letter states, policies
issued by risk retention groups would satisfy the RCRA requirements
if the group was licensed t0 transact business in one or more states,
and if the policy otherwise met the RCRA financial assurance
requirements.

Because the question of whether policies issued by risk
retention groups can be used to satisfy RCRA financial assurance
requirements has been raised in a number of scates, I ask that you
forward this letter to the RCRA financial assurance contacts in each
of your states.

If you have any questions on the letter »»lease contact Matt Hale
(382-4740)..0r Margaret Schneider (382-4696) ¢® my staff.

Attachment

cc: Gene Lucero
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’, 9477.00-5

‘é UNITED STATES ENVIRONMENTAL PROTECTION AGE!...
WASHINGTON, D.C. 20460

OFFICE OF

SOLID WASTE AND EMERGENCY RESPONS:

Harry Shuford

Environmental Protection Insurance Company
220 E. 42nd Street, Suite 500

New York, NY 10017

Dear Mr. Shuford:

I am writing you, at Robert F. Schiff's request, in
response to Mr. Schiff’s letter of November 2, 1987 to the EPA
Office of Solid Waste. In his inquiry, Mr. Schiff sought our
view of whether the Resource Conservation and Recovery Act
(RCRA) requirements that hazardous waste management facilities
demonstrate financial assurance for liability can be satisfied
by a policy issued by a risk retention group.

The RCRA regulations at 40 CFR Subpart H require, in part,
that to satisfy the financial assurance requirements, an
insurance policy must be issued by an insurer licensed to
.ransact business in one or more states. {40 CFR 264.147(a)

(1) (ii), (bY(1)(ii) and 265.147(a)(1l)(ii), (b)(1)(ii)). A risk
retention group which meets the requirements of the Risk
Retention Act of 1986 and which is licensed to transact the
business of insurance in at least one state would satisfy this
regulatory requirement. Your letter indicates that the
Environmental Protection Insurance Company {(EPIC) has met these
conditions. Accordingly, policies issued by EPIC in conformance
with all other requirements of Subpart H could be used to
satisfy the Federal RCRA requirements for liability coverage, or
the requirements of an authorized state tha: adopted the Federal
requlatory language.

I should add, however, that compliance with Federal
requirements may not be sufficient to fulfill state
requirements. State RCRA requirements may e more stringent
than the Federal requirements. In states authorized to
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administer the RCRA program, therefore, state regulations must
be examined to determine whether your specific mechanism
satisfies the RCRA financial assurance requirements and is
otherwise consistent with state law.

Sincerely,

2. £l

Bruce R. Weddle
Director
Permits and State Division

cc: Robert F. Schiff
RCRA Waste Management Division Directors, Region I-X
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WELLFORD, WEGMAN & HOFF
1701 PENNEYLVANIA AVENUE, N.W.
SYITL 1000
WASHINGTON, D.C. 200048
(202) 778-0200

NICHARD 4. wEOmAN PAUL 8. wOPr
—“ARMBOrN WELLFORD THMOMAS M. BTANTON
FI-LL NS FN-1] ] JAMNE Q. DALLAGHEN
RQOEBECRNT F SCHFF®

CADMITTED TO wARYLAND BAR ONLY Novembe r 2 ' 1 987

VIA HAND DELIVERY

Mr. Matthew Hale

Chief, Permits Branch

Office of Solid wWaste
Environmental Protection Agency
Room 2818 J, 401 M Street, S.W.
Washington, D.C. 20460

Re: Environmental Protection Insurance Company--Risk
Retention Group (“EPIC")

Dear Mr, Hale:

Following our telephone discussion, I am writing to
request your opinion that the Environmental Protection
Insurance Company ("EPIC") qualifies under federal regula-
tions to provide Resource Conservation and Recovery Act
("RCRA") insurance.

As you know, EPIC is in the final stajes of raising the
necessary capital to begin operations. In order to assure
potential investors that an EPIC policy will allow them to
satisfy state financial responsibility req.irements, EPIC is
now discussing those requirements with individual state
environmental regqulators. A concern somet nes raised in
these discussions is whether EPA's regulations under RCRA
can be satisfied by a policy issued by a risk retention
group such as EPIC. Of particular relevance are the regula-
tions located at 40 C.P.R. §§ 264.147(a)(1)(4ii), (b)(L)(ii)
and 265(a)(l1)(ii), (b)(1l)(ii).
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WELLFORD, WEGMAN & HOFF

Page 2

EPIC is licensed as an insurance carrier in the state
of Illinois. Pursuant to the Liability Risk Retention Act
of 1986, it has filed as a risk retention group in all 50
states. EPIC intends to comply with all RCRA requlations
for liability coverage.

Based on the foregoing, please inform us whether, in
EPA's view, EPIC can provide RCRA insurance to hazardous
waste facility owners and operators. We would appreciate
your transmitting your response to the appropriate EPA
Regional offices, and through them to state representatives.

Thank you for your prompt attention to this matter.

Sincerely,

Rl

Robert P. Schiff
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23 NOV 87
QFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE
MEMORANDOR(
SUBJECT: Guidance for Reviewing Exclusions for Pre-Existing Conditions-in .
RCRA TSDF Insurance Policiles QLA/u‘
FROM: Marcia Williams, Direccor, Office of Solid Wasce
TO: Regional Waste Management Division Directors, Regions I-X
SMMARY

Under 40 CFR Parts 264 and 265, Subpart H, owners and operators of RCRA
treatment, storage and disposal facilities (TSDFs) may use insurance policies
to meat RCRA requirements for financial assurance for third-party property and
bodily injury damages. Insurance policy language generally begins with broad
coverage for damages, which is modified through the use of inserted exclusions
to limict the scope of the policy coverage. Because insurance is intended to
cover only possible future events, policies typically have exclusions limicing
the insurer’s coverage of releases which occurred prior to the start of the
policy. Such "pre-existing conditions” exclusions are accepcable provided
that they do not so liait a policy that it no longer provides the coverags
required by Subpart H. While the Agency recognizes that it is inappropriace
to expect insurance to be provided to cover damage that {s certain to occur or
that has already occurred, it does expect policies to cover futurs conditions
whose incidence is uncertain. This guidance describes acceptable pre-existing
conditions exclusions based on the Agency's interpretation of the Subtitle C
regulacions.

BAGEGROOND
Rasulatory Provisions

On April 16, 1982 (47 FR 16554), EPA promulgated regulations to require
owvners and operators of TSDFs to provide financial assurance for third-parcy
compensation for bodily injury and property damsge caused by accidental
occurrences arising from facility operations. Such damage should be "neither
expected nor intended" by the owner or operater of the facilicy (40 CFR
264.141(g) and 265.141(g)).

While the regulation defines accidental occurrsnce and other key terms,
{t also provides that these definitions "are not {ntended to limit their
meanings in a way that conflicts with general {nsurance induscry usage."” but
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rather are intended to "be consistentc with their common meanings within che
insurance industry." Also, the definitions of bodily injury and properczv
damage would "not include those liabilities which. consistent with standard
industry practices, are excluded from coverage" (40 CFR 264.141 (g) and
265.141(g)).

Specific guidance on what constitutes industry practices was not deemed
necessary in 1982. Of late, however, it has become difficult to define
standard industry practice regarding exclusions. In response to court
decisions that interpreted policy language in a manner that expanded the
coverage intended by insurers, some insurers have tried to clarify the
coverage by modifying their pre-existing conditions exclusions. A variety of
such modified exclusions have been developed, some of which are inconsistent
with the accidental occurrence definition in §264.141(g). This guidance is
intended to assist in determining which exclusions are permissible under
current regulations.

SUIDARCE

e io

The range of pre-existing conditions exclusions can be divided into broad
and narrow exclusions. Broad exclusions are usually part of the basic policy
language used by an insurer, while narrow exclusions are added to specific
policies as endorsements to limit the scope of the basic policy for a
particular insured. The Agency reviewed a variety of both types of exclusions
and identified acceptable language for both. This guidance describes and
provides examples of that language.

Broad Exclusions

Broad pre-existing conditions exclusions are "generic” exclusions
applicable to all facilities covered by a particular type of policy. Such
exclusions generally apply to a specific type of occurrence (e.g., a pollution
incident known or expected by the insured or a release occurring prior to the
policy’'s effective date) or a particular type of damage (e.g., contaminacion
of ground water).

Permissible broad exclusions may allow the insurer to limit its liabilicy
for current and certain damages present at the start of the policy. Policies
that make clear that pre-existing conditions (releases likely to result in
damages) must be known or reasonably foreseesable to the owner/operator would
be acceptable.

The Agency has determined that the following provide examples of
acceptable broad pre-existing conditions exclusions:

"Insurance does not apply where the insured knew or could
have reasonably foreseen that gclajims would resulc.”
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"Insur:z.ce will pay on behalf of the insured ... provided
always that cthe claim i{s made during the policy period and
that the insured as of the 'Firstc Coverage Date' did not
know or might not have reasonably foreseen thar such a claim
would resulc.”

"The policy will pay on behalf of the insured for damages

caused by an occurrence ...," with occurrence defined as "a
happening resulting in bodily injury or propercy damage

neicther expected nor intended from the standpoint of the insured."”

"The insurance does not apply to damages arising from any
environmental impairment that was known or should have been
known to the insured prior to the original policy inception
date."

"This insurance does not apply to 'bodily injury,’ ‘'property
damage’ or 'environmental damage’ expected or intended from the
standpoint of the insured.”

"Insurance does not apply to damages from a release that the
insured knew or could reasonably have known had occurred.”

The language in these examples is specific enough to provide guidance to
insurers and is consistent with the intent of the definition of accidental
occurrence in its focus on whether damage, rather than a rslease, was expected
or intended, or on whether the impairment was known or should have been known.
These exclusions are also consistent with industry practice since they are now
used by some insurers.

The following sample language is representative of unacceptable broad
exclusions:

"This insurance does not apply to releases either expected
or intended by the insured.”

"This insurance does not apply to groundwater contamination.”

The first example, by excluding & release "expected” by the insured, could
seversly limit coverage because any releases from hazardous waste facilities
could be deemed "expected" by the very naturs of the materials involved. The
second example specifically excludes, in a blanket fashion, a particular type
of damage and therefore would be incbnsistent with Subtitle C regulations.

Narxow Exclusions

Narrow exclusions are coverage exclusions for damages related to a
specific problem at s specific facility. Such exclusions may be written for a
particular area of contamination (e.g., contamination from waste unit X) or
for a particular type of damage at a specific facility (e.g., groundwater
contamination at facility A). Narrow exclusions are generally added, in an
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accomp;nying endorsement, co the basic policy’s broad exclusions and are
intended to tailor the policy to a specific facilicy.

Narrow exclusions should be specific enough to prevent excessive
limicacions of policy coverage. A narrow exclusion should be described so
that there appears to be a basis for the exclusion (i.e., damage must be
expected from a known, actual release). To ensure that such a basis exists,
narrow exclusions should refer to a facilicy assessmentl chat {dentifies the
threatening contamination. An acceptable exclusion should include a
description of the media, type of contamination, and specific location
involved. Thus, such exclusions should specifically indicate a current and
reasonable belief that damage has occurred or is likely to occur.

Given this need for specificity, the Agency has identified the following
sample language as representative of acceptable narrow exclusions:

"All claims and costs resulting from ..

a) groundwater contamination as identified {n the
facility assessment dated XX/XX/87 ..

(or]

b)  groundwater contamination by light and gross
hydrocarbons as identified in the facility assessment
daced XX/XX/87 ...

(or]

c¢) contamination arising from a release at unit A and {dentified
in the facility assessment dated XX/XX/87 ...

at facility XYZ in Smalltown, Any State, are not covered
by this policy."

These types of exclusions specifically and clearly {dentify particular known
existing problems constituting current and certain -- i.e., known or expected
-+ damages that an insurer should not be required to cover.

Less specific language, or language excluding certain damages from
coverage dus to facility conditions causing insurers to suspect, rather than
know, there has been or will be a release, are unacceptable. There should be
clear evidence that a pre-existing condition in fact exists that has a
reasonable likelihood of resulting in damage. The Agency reviewed, and found

la facility assessment is gimilar £o a CERCLA preliminary assessment or
the preliminary review portion of the RCRA facility assessmaent. It is
generally based on a search of the files of the facility and regulating
agencies, and a windshield site reviewv. The format for assessments will vary,
and we are not suggesting that any specific format is required. It is also
not necessary to review these assessments.



unacceﬁfable. the following language:
"All claims and costs resulting from ..
a) groundwater contamination ...
(or]

b) groundwater contamination by light and gross
hydrocarbons ...

at facility XYZ in Smalltown, Any State, are not covered
by this policy."

These exclusions are insufficiently narrow to justify an exclusion of a pre-
existing condition. They could be interpreted to exclude all groundwater
damage, even that initially occurring during the policy period. The coverage
provided would thus be too limited to meet the §§264.141(g) and 265.141(g)
definition of accidental occurrence.

Implementation

Current regulations (40 CFR 264.147 and 265.147) require the owner or
operator of a RCRA TSDF to submit a signed duplicate of the Hazardous Waste
Liability Endorsement or Certificate of Liability Insurance to the appropriate
EPA Regional Administrator(s). These certificates and endorsements state only
that coverage is provided in a particular amount and do not reveal specific
policy terms or endorsements. Therefore, to implement this guidance, EPA or
the authorized State should review the pre-existing conditions exclusions of
the policies being used to demonstrate financial assurance. Such a review
should routinely include the following steps:

1) Endorsements relating to pollution coverage should be
routinely requested. Any endorsements adding narrow
exclusions for pre-existing conditions should be
revieved to determine if the exclusions are
acceptable based on the criteria described above.

2) If the narrow exclusions are determined to be
unacceptable, the owner/operator should be notified,
so that it can seek an acceptable policy (enforcement
action may also bs determined to be appropriate).

3) If reason for broader concern arises, the Regional
Administrator or State may request signed copies of
liability policies from owners/operators (this
suthority is granted under §§264.147(a)(1l)(1i) and
(b)(1)(1) and 265.147(a)(1)(1) and (b)(1)(1)).

4) Periodically, a raview of selected basic policy
language should be undertaken to determine if its
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broad pre-existing condicions exclusion is acceptable
based on the criteria described above.

Apart from the acceptability of any narrow exclusions, their presence in
a policy may signal a need for corrective action at cthe facility. In some
cases, the need for corrective action will already have been decermined by EPA
because exclusions are often written based on records from the RCRA permitting
and interim status programs. However, {f a review of narrow exclusions
indicates a potential need for corrective action, the following is applicable:

5) Appropriate EPA Regional or State staff should be
notified if a narrow pre-existing conditions
exclusion points to a potential need for corrective
action.

For further assistance in implementing this guidance, please contact
Margaret Schneider, Chief, Closure and Financial Responsibility Sectionm,
Office of Solid Waste (202 or FTS-382-4640).

cc: Regional Counsels

2 The prasence of a narrow exclusion {s merely one factor to consider in
determining the need for corrective action decisions. Consistent with
sstablished priorities, chese releases should be addressed using any or all
corrective action authorities.
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May 24, 1982

MEMORANDUM

SUBJECT: Part B Financial Responsibility Information
Requirements for Owners or Operators in States with
only Phase I Authorization

FROM: John H. Skinner
Director, State Programs & Resource
Recovery Division (WH-563)

TO: Ira W. Leighton, Chief
Hazardous Waste Section
Region I

This is in reply to your memo of April 13, 1982 (copy
attached). We agree with you that owners or operators in States
with only Phase I authorization are required to submit financial
instruments (as specified in Subpart H, Part 264) only prior to
the final permit decision.

The requirement in §122.25 for submission of copies of the
financial instruments with the Part B application is, as you
point out, based on the premise that owners or operators of
existing facilities would have established the instruments in
compliance with Federal interim status standards. The premise
doess not hold in Phase I States. For owners or operators in
these States, the effect of §122.25(a) (14)-(16) would be to
impose financial requirements through the permit application
procedures. This would be inappropriate since there would not be
an applicable standard (either in Part 264 or Part 265) in
effect. Therefore the Regional Administrator may exercise the
discretion afforded in §122.25 (first paragraph) to require
copies of the financial instruments only prior to permit
issuance. However, these owners and operators should be required
to specify in their Part B applications the mechanisms they
intend to use to satisfy the financial requirements.

Although these owners or operators are not required to
establish financial instruments until just prior to permit
issuance, they may find it distinctly advantageous to provide the
instruments by the time the draft permit is made available for
public comment. Without providing financial assurances, they may

This has been retyped from the original document.
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encounter significantly greater difficulty in obtaining public
acceptance of the facility.

In view of the above, we are advising the Regions as
follows: Owners or operators in States with only Phase I
authorization should be required to specify, as part of their
Part B applications, the mechanisms they intend to use to satisfy
the financial requirements. The instruments must be submitted to
the Regional Administrator prior to final permit decision. We
strongly recommend that owners and operators be informed of the
advisability of establishing financial instruments prior to
public notice of the draft permit.

Thank you for calling this matter to my attention.

Attachment

cc: Solid/Hazardous Waste Branch Chiefs, Regions I-X
Permit Branch Chiefs, Regions I-X
State Programs Branch, OSW
Joseph Freedman, OGC, A-131

This has been retyped from the original document.
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M, R, M, Afckin

N{ractar, FoAS (International) Timjted
Threx Souse

“inories

London FECIN 1®J, Enqgland

Near Nr. Aicking

Thank you for your letter of July 26, 1982, regarding
the Razardous Waste Pacility Certificate of Liability Insurance
includaed in the liability coverage requlation applicable tn
hazardous wvaste facllity owners and operators (40 CPPR 264.151(3)).
As Acting Nirector of the Nivision remponsihle for development
nf the liahility coveraqge regulation, ' am pleased to provide
you with the following response,

Your concerns, as we understand them, have to do with
the Anencv's intent in using certain terms in the Certificate.
To clarify the intended meanings, we confirm the following.
In using the word "occurrence® in the Certificate, the Agency
414 not intend to limit the insurance policies which may be used
to meet the ragquirements of 40 CPR 264,147 or 265.147 to
sccurrence=based policies., WNor 4id the Agency intend to
axclude covevaqe nrovided hv claima-made nnliclea, or ¢o
amand claims=mada policies so that they respond on an occurrance
basis, (The Agency'’s intent ia using the term ®occurrence®
is indicated in the preamdle to the regulation under ®Definitions
and Dsage® (47 PR 16551, April 16, 1982),) Purthermore,
use of the words "each occurrence® in the Certificate is not
intended to alter limits of liability under the policies
which respond on a “per claim® or “per incident® basis.

Similarly, use of the terms "sudden accidental occurrence"”
and ®*nonsudden accidental occurrence” in the Certificate
doos not preclude use of other termsg, such as “environnantal
impairment® or "pollution incident,® in the insurance policies
‘0 Adescribe the extent of coverage. As indicated in the
proambla, the Agency does not intend that the Certificate
language should modify the contractual obligations regarding
extent nf coverage under the insurance policies used to
satisfy the liahility coverage requirement (47 P® 1A%43, -
unciar *Extent of Coverage®).



These statements are intended to clarify the meanings
nf terma used in the rfevrtificate and should not ha interpreted
maa a comment on the acceptability of coverage provided by
any narticular {nsurance policy in meeting the requireaments
af 40 CPR 264,147 or 265.147.

We hope thias letter responds to and alleviates vour
AONCArNS.

Sincerely,

Rruce R, Weddle

Acting Director

State Programs and
Resource Recovery Division
(WH=563)
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January 5, 1983

Mr. Bradley E. Dillon
Associate General Counsel

US Ecology, Inc.

3200 Melbville Road, Suite 526
P.O. Box 7216

Louisville, Kentucky 40207

Dear Mr. Dillon:

Your letter of November 5, 1982, raises a question about the
applicability of the Subpart H, Financial Responsibility
requirements to a US Ecology facility. VYour specific concern is
the extent of your responsibility for compliance in view of the
§265.140(c) exemption for States and the Federal government and
the fact that your facility operates on land leased from the
State of Nevada.

Section 265.140(c) states "States and the Federal government
are exempt from the requirements of this subpart." The Subpart H
regulations apply to owners and operators; while either party may
fulfill the requirements, the Agency may take action against
either or both of the parties in the event of noncompliance. The
Agency interprets this exemption to mean that where one party
(the owner or the operator) is an exempted party because it is a
State or Federal governmental unit, the other, private sector
party need not comply with the Subpart H requirements. However,
a State or Federal agency owner may, of course, require the
private sector operator by contractual agreement to demonstrate
financial responsibility.

I suggest that you confer with staff of EPA Region IX and
the state of Nevada to determine the extent and applicability of
responsibility for the concerned parties under the Resource
Conservation and Recovery Act regulations. You should be aware
that the RCRA Subpart G regqulations, which stipulate the

This has been retyped from the original document.
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requirements for performance of closure and post-closure care,
not contain any such exemption. The exemption applies only to
the Subpart H regulations, which contain the requirements for
proving financial responsibility for closure and post-closure
care and for liability coverage.

Sincerely,

" John H. Skinner
Acting Director
Office of Solid Waste

cc: Dick Procunier, Region IX

do

This has been retyped from the original document.
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MEMORANDUM

SUBJECT: April 20, 1983, Memorandum on Pinancial Rejuirements
PROM : 5ohn H. Skinner, Director
Office of Solid wnste (WH=562)

TO: Barry Seraydarian, Diroctoz
Toxics and Waste Management Division, Region IX (T-1l)

Your memorandum of .April 20, 1983, suggested that a
regulatory interpretation memorandum be written to clarify the
exemption of States and the Pederal government from the RCRA
Subpart H, Pinancial Requirements (§5264.140(c) and 265.140(c)).
Rowever, the interpretation you suggest does not appear to be
consistent with the regulations. Our interpretation of the
roegulations, confirmed by Office of General Counsel staff, is
that set forth in my January 5, 1983, letter sent to Mr. Bradley
E. Dillon at US EBcology, & copy of Which is attached. A copy
of that letter was also sent to Richard Procunier, the Region
IX financial contact.

- Your suggestion that EPA notify the various State and
Pederal agencies which may be affected by this exemption may
be pursued at a later date. Bowever, since the owners and
operators of hazardous waste facilities are jointly and
severally liable for the other requirements of the Resource
Conservation and Recovery Act (RCRA) regulations, I am not
sure that such a narrowly focused letter would be appropriate.
Rather, a letter broadly addressing the potential obligations
of the States and the Pederal government under :bo RCRA
regulations would be sent.

You can be sure that as wve make decisions on regulatory
reporting to EPA Headquarters, this particular section will be
kapt in mind.” I am certain that should—uo £iv2 Zhvironmental

"—p?Obtpn' c.u..ﬂ IAcessvwwd v This exemption, we will make
Svery ol - re.!-- the regulations in a rosp&nsivc manner.

Attachnent

FR/OT/G/FLZ-S/9ps/¥D)/801eysuy “D(T9G-HM)
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

FEBRUARY 83

3. Wwestion: Can the owner/operator »f a facility cancel or terminate his
olicy withaut giving the insurance company the 80 or 30 days
the insurance company needs in order to jive EPA 60 to 30 days
notice of cancellation?

Answer: . The insurance campany is bound by the certificate or endorsemnent
to give proper notice. There is no requirement for the facility
to give the insurance campany advance notice. The insurance
campany could protect itself against this in its contract with
the facility.

Source: Raren Gale
Research: Irene Horner
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Mr. Allan B, Mitchell
Mitchell & Schultz, Inc.
P,0., Rox 190

310 E. Lee

Sapulpa, Nklahoma 74066

Dear Mr, Mitchell:

Thank you for your letter of October 23 in which you
question the net working capital reguirement of che financial
test for assurance of closure and post-closure care at
hazardous waste management facilities. The financial test
is 2 means by which a financially sound firm may demonstrate
its ahility to cover the costs of closure and post-closure.

The financial test differs from other acceptable mechanisms
for assurance of financial responsibility. In the event of
ahandonment or bankruptcy, there {s no special fund of money
that FPA.can use to proverly close and maintain a facility.
Therefore, it is imperative that the Agency be assured that
a firm passing the test is viable and that sufficient
funds would remain available even in the event of a change
in the financial position of the firm.

In cdeveloping the financial test, the Agency extensively
analyzed over 300 possible tests, applying them to known
hankruptcies to determine which test would provide the needed
safety margin while allowing as many viable firms as possible
to pass the test, The result was the two alternative sets
of criteria found in 40 CPFR Parts 264 and 265.

The first alternative, the "ratios® test, requires a
net working capital of at least six times the sum of the
closure and poste=closure cost estimates, To assure that the
closure and post=closure costs themselves would not cause
insolvency, the Agency originally determined that a firm
should have net working capital of at least twice the cost
estimates., However, in studying bankruptcies, the Agency
discovered that many firms experienced a rapid deterioration



of financial condition in the two to three years prior to
business failure. In such cases, net working capital fell
by an average of 66% in two years. Thus, a multiple of six
(a factor of two - to ensure ability to pay - times three -
to protect against rapid deterioration) was found necessary.

, The second alternative, the "bond rating®" test, is not
directly comparable to the "ratios” test. While both options
provide EPA with the needed assurance, they do it in different
ways. While the "ratios" are designed as predictors of bank-
ruptcy, the "bond rating® assures viability and credit-worthiness.
In fact, both Moody's and Standard and Poor's look at many factors,
including ratios, in assigning a rating. For example, they
consider a firm's size to be very importani. Most firms assigned
investment grade bond ratings have net worth in the S100 million
to $200 million range and above. Firms which pass the "bond
rating" test are able to raise money easily, and they have a
statistically lower business failure rate than those that pass

the "ratios" test. A

It is important to note that over 90% of those firms wishing
to use the financial test are able to pass it. I can certainly

understand the frustration of those unable to use the test, but
believe that our requirements are appropriate to meet our over-
riding responsibility to protect human health and the environment.

Sirncerely yours,

William D. Ruckelshaus



3477.1983(04)

RCRA/SUPERFUND HOTLINE SUMMARIES

SEPTEMBER 83

2 If a State does not have a required financial mechanism but has an
approved financial mechanism, can & facility owner/operator use the
approved mechanism under 40CFR 264,149?

Section 264,148 of the regulations allows the substitution of a
financtal mechanism which the State requires for one of the EPA
approved mechanisms, This substitution requires the approval

of the Regional Agministrator, A State approved (but not required)
mechanism can also be used in lieu of the Federal mechanism if

the facility owner/operator receives approval from the Regional
Administrator, . :

Source: Scott Bieh}
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January 12, 1984

MEMORANDUM

SUBJECT: Closure Cost Estimates Based on Third Party Costs

FROM: John H. Skinner, Director
Office of Solid Waste (WH-563)

TO: James H. Scarbrough, Chief
Residuals Management Branch
Region 1V

This is in response to your memorandum of November 22, 1983,
in which you raise the issue of whether a closure plan for a
recycling facility can specify continuation of recycling in order
to reduce waste inventory during closure. You raised this issue
in the context of a statement made in the September 19, 1983

RCRA/Superfund Hotline report. The Hotline report stated that a
closure cost estimate cannot be reduced to reflect planned
recycling of waste at a facility or the planned sale of equipment
or property after closure begins. The rationale given by the
Hotline is that the cost estimate must reflect closure at the
most expensive point in the facility's operating life, rather
than some point after the facility's inventory is reduced by
continued recycling of waste on site, or after sale of capital.

While the Hotline memo is correct, your memo raises a
separate issue, which the Hotline report did not address. That
issue is whether the closure cost estimate may reflect the cost
of closure activities carried out by the owner/operator (who may
use his own personnel and equipment if he desires), or whether
the estimate must reflect the costs of closure activities carried
out by a third party, such as the government or a private
contractor.

You referenced several statements in the regulations and EPA
guidance documents which you interpret to mean that the first
case is correct. 1In the context of recycling facilities, you
have interpreted the regulations and guidance to mean that 1)
continued recycling at a recycling facility is a form of
"treatment"” and a legitimate closure activity, and 2) the closure
cost estimate for a recycling facility may reflect the
owner/operator's own costs of carrying out his closure plan.

This has been retyped from the original document.
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I concur with these interpretations. With regard to your
last point, please make note of an important requirement which
lessens the likelihood of a large, abandoned stockpile of waste
in the event of a forced closure. Under §264.113(a), and
§265.113(a), the owner/operator has 90 days from the day closure
activities begin in which to "treat, remove from the site, or
dispose of on-site, all hazardous wastes in accordance with his
approved closure plan". Therefore, acceptable cost estimates for
recycling facilities could reflect labor and materials for up to
90 days of recycling plus the cost to dispose of the amount of
waste which could not reasonably by recycled with existing
throughput capacity during 90 days. This, in effect, ensures
that recyclers do not stockpile more hazardous waste than they
have the ability to recycle in 90 days, unless they have made
provisions in their closure plans and cost estimates for
disposing of the excess hazardous wastes, either on-site or off-
site, by end of the 90-day period.

cc: Bruce Weddle
Eileen Claussen

Carolyn Barley
Hazardous Waste Branch Chiefs, Regions I-III, V=X

This has been retyped from the original document.
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FROM:

TO:

9477.1984(01)
Attachment

November 22, 1983

Closure Plans and Cost Estimates-Treatment of Waste
Inventory As Part of Closure Activities

Chief, Residuals Management Branch
Region IV

John Skinner, Director
Office of Solid Waste (WH-563)

The September 20, 1983 memo from Carolyn Barley
transmitting Superfund hotline monthly status report
for August contained a response with which we do not
agree. On page six the following statement is made
"The Agency has interpreted these two statements to not
allow a Closure Plan to include recycling of waste or
sale of equipment or property in order to reduce the
closure cost estimate." Region IV does not totally
agree with this response. We agree that the money
gained from the sale of recycled hazardous waste
equipment or property can not be included in the
closure cost estimate as a credit. However we feel
that the regulations and guidance are clear that a
recycling facility can continue to treat its waste
inventory as a part of its closure operations.

The following citations from RCRA Regulations and
Guidance Documents support this position:

DOCUMENT CITED SUPPORTING QUOTATION

40 CFR 264.142 Cost estimates for closure are
to be based on the closure
plan

Preamble to May 1980

Regq. "Closure is the period after
wastes are no longer accepted,
during which the owners or
operators complete treatment,
storage and disposal
operations, apply final cover
to all cap landfills, and
dispose of or decontaminate
equipment"

This has been retyped from the original document.



40 CFR 264.112(a) (4)

40 CFR 264.113(a)

EPA Draft Guidance
Closure and Post
Closure: Interim
Status Standards 40
CFR 265,

P. 2-8
P. 2-9
P. 2-11
P. 4-2

"For example, in the case of a
landfill, estimates of the
time required to treat and
dispose of all waste
inventory.

"Within ninety days after
receiving the final volume of
hazardous wastes, the owner or
operator must treat, remove
from the site, or dispose of
on-site, all hazardous wastes
in accordance with the
approved closure plan.

"The Plan (Closure) should
also include a description of
the procedures for treating or
removing these wastes ..."

"It does ensure that an owner
or operator has prepared for
treating, disposing or sending
hazardous waste off-site in a
timely fashion.

"In most cases, it is likely
that wastes awaiting disposal
will require varying degrees
of processing and treatment.
At an incineration facility,
for example, all wastes may be
incinerated on-site and the
residues hauled off-site.™

"The schedule of closure
activities should include:
(e.g. dates for completing
treatment and disposal of all
wastes on-site,)

"An example would be the costs
of treating or disposing of
inventory on-site, which will
normally be a simple
continuation of the normal

operating practices of the
business.

This has been retyped from the original document.



P. 5-5 "In the vast majority of cases
at disposal facilities, the
disposing or treating of
inventory will take place
on~site,"

From these documents we think the following conclusions can be
clearly drawn. These conclusions reflect our Region's approach
to Closure Plans and cost estimates for Hazardous Waste recycling
facilities.

1. The Closure Cost Estimate is based on the Closure Plan.

2. The Closure Plan is based on a planned Closure that is
carried out by the owner (who may use his own personnel and
equipment if he desires). There is no regulatory basis for

requiring the closure plan and cost estimate to be based on
a third-party or contractor handling the closure activities.

3. The Regs and Guidance are clear that a facility that does
treatment of Hazardous Waste may continue to provide

treatment as a part of its closure activities as a means of
reducing its inventory on hand at the time closure begins.

For a facility that recycles spent solvents through
distillation this would mean that the facility could distill
spent solvents on hand when closure begins as a means of
reducing the costs for final disposal.

4. Once Closure begins the Closure Cost Estimate must reflect
all operating costs, disposal costs, and clean-up costs
incurred during the closure period including any costs
associated with continued treatment during closure, such as
all costs associated with the operation of facility. The
guidance manual indicates that the company should submit the
previous years financial budget and put up the percentage of
the year it will take for the treatment, ultimate disposal
and decontamination in their closure fund.

There are many waste recycling facilities throughout the country
that are subject to the RCRA permitting requirements. Because of
the significant impact which the financial assurance requirements
have on these facilities, it is important that EPA be consistent
nationwide in our application of the RCRA regulations for Closure

This has been retyped from the original document.



-4~

Plans and Cost Estimates. We have issued and are about to issue
several permits to recycling facilities using the above stated

guidance. If you disagree with our approach please call Douglas
C. McCurry of my staff at FTS 257-3433 before December 15, 1983.

James H. Scarbrough

cc: Region IV State Directors
Hazardous Waste Branch Chiefs, Regions I-III,V-X

This has been retyped from the original document.
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SUBJECT: U.S. Ecology's Nevada Facility and Financial
Resronsibility

o /ve.? o~ /oy

FROM: John H. Skinner, Director
Office of Solid Waste (wH=562) :

TO: Harry Seraydarian, Director
Toxics and Waste Management Division
Region IX (T=-1)

vern A~ lu o~

v~ n

Your nmemorandun of Ajril S rejuested comments on the
Notice of Deficiency you sent U.S. Ecology.

While I sympathize with your desire to ensure that all
owners and operators demonstrate financial responsibility, EPA
is not in a position to reguire such compliance in this instance. '
Section 140(c) of the regulations clecarly exempts the States ¢
and the Federal government from the Subpart H regulations. ’
Therefore, EPA does not have authority to enforce compliance
with the financial requirements since the U.S. Ecology facility
is located on land owned by the State of Nevada. Only the
State of Nevada may require U.S. Ecology to demonstrate
financial responsibility by contractual arrangement.

This point is covered in both the January S, 1983 let:er
to U.S. Ecology and the May 11, 1983 memorandum to you (copy
attached). 1 want to reassure you that my stagff had extensive
conversations with your staff before the January letter was
issued. I hope this clears up the matter for you.

Attachment
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Closure/Post-Closure and Cost Estimate Updates

RCRA

what is the latest inflation factor for updating the closure/. post-closure
cost estimate?

The inflation factor is determined by dividing the latest annual
Implicit Price Deflator for Gross National Product by the previous
annual deflator. The deflators are publisned by the U,S. Department
of Commerce in its Survey of Current Business. Typically, the

cost estimate upcate is done annually, witnin 30 days after tne
anniversary date of the first cost estimate which was May 19, 1981,
Therefore, cost estimates are only required to be updated by the
regulations (263.1342(b). 265.142(b), 264,144(b), and 265.144(2))

between May 19 and June 19 of each year using the lates: deflatcrs
which are published every March. However, if a change in the
closure/pest-closure plan occurs at any cther time ard resylts in
increased costs, the closure/ post-closire ©osSt estimatas must be
revised at that time and upcatz2d annually tnereafter (263.142(2),
264.142(¢), 265.144(¢)).

Mcst campanies Tequesting the inflation factor were updating their
financial test letters and wanted to update their cost estimate o
coincide with the close of their fiscal year ending December 31,

1383, As the regulations are written, the financial test annual
updacte for fiscal year ending December 31, 1983, would sover the

May 1983 cost estimate. Callers are remincded that if their facilities
are in interim authcrized States, the State — nct the Feceral —
financial requirements apply per 265.1(c)(4).
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Charles W, Shipley
! Wwilliams Center
Suite 1770

Tulsa, OK 74172

Dear Mr. Snipley:

This letter is in response to your question to my staff
recarding insurance coverage limits required under the KRCRA

Subpart H regulstions.

As you know, 40 CFKR 264.147 and 265.147 require all owners
or operators of hazardous waste management facilities to demon-
strate financial responsibility for bodily injury and property
camage to third parties caused by sudden accidental occurrences
in the amount of $§1 million per occurrence and $2 million annual
apgyregate, In addition, the owner or operator of a surface
inpoundment, lancdfill, or land treatment facility must demonstrate
financxal responsibility for bodily injury and property damage
to third parties caused by nonsudden accidental occurrences in
the amount of $3 million per occurrence and $6 million annual
agnrepgate. An owner or operator has several options to satzs:y
this liability coverage requirement,

An owner or operator who chooses to meet both the sudden
and nonsudden requirement solely through the purchase of insurance
may obtain a single insurance policy to cover both sudden and
nonsudden accidental occurrences. This policy, however, must
provide coverage for at least the sum of the sudden and nonsudden
miniwun limits. 1In other words, such a policy must provide
coverage ror at least S$4 million per occurrence with an annual
agyregate of at least $8 million. The liability limits
of 54/S8 million are consistent with our regulations and provide
adequate coverage. Of course, an owner or operator may satisfy
the liability coverage requirement by obtaining two separate
insurance policies, one to cover sudden acciuvental occurrences
(wich limits of ag least §1 and $2 nillion) and one to cover
nonsudden accidental occurrences (wi:h limits of at least §3

and S6 million).

%¥8/S1/11/2v¢-S/sps/eaeyyfn *v(Z9S-Hr



We are aware that this option is not specifically addressed
in §% 264.147 or 265.147 of the regulations. The required
vording for the endorsement and the certificate of insurance
(§§ 264.151(4)(1) and 264.151(3) (1)), however, states that:

The coverage applies at [list EPA Identification
Number, name, and address for each facility] for
[insert "sudden aceidental occurrences," "nonsudden
accidental occurrences,”" or "sudden and nonsudden
accidental occurrences"]) (emphaslis added).

1f vou have further questions, please feel to contact me at
(202) 382-4761.

Sincerely,

George A. Garland
Chief, Financial Responsibility
and Assessment Branch
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Reviev of Financial Assurance Instruments

George Garland, Chief
rinancial Responsibility and Assessment Branch (WH=562)

Bazardous Waste Branch Chlefs
Regions I=X

The purpose of this memorandum {s to clarify our policy
regarding the review of financial assurance instruments,
Lee Daneker and Tony Montrone sent a memorandum to the BWDNMS
Project Officers on December 20, 1983 to clarify the {nstruc-
tions for the Campliance and Rnforcement log and the Pacilicy
Status Sheet. As a result of that memorandum, I am concerned
that reviews of financial {nstruments are being deferred
until closure/post=closure plans and cost estimates are
determined to be adequate and in compliance with federal or
state regulations.

v8/1/9/t9t~S/sps/uesng *S(TIS-HM)

It i{s our policy to reviev all financial assurance in-
struments regardless of decisions concerning the adequacy or
inadequacy of closure/post=closure plans and/or cost estimates.
We expact you to examine the financial instruments (wording.,
fssuver qualifications, etc.) for compliance with PFederal
cr State regulations. We consider this distinct review
essential and, therefore, stress that it be conducted even
in the absence of a revieved plan and cost estimate.

The facility status sheets should reflect this policy.
Therefore, item number eleven-=Closure Assurance Instrumnents—-
and itea number fourteen=—pPost=Closure Assurance Instruments—-—
should alvays be completed even vhen the plans and/or cost
estimates have been determined inadequate. When the plans
and/or cost estimates are revised and revieved, the adequacy
of the amount of the financial instrument should be reviewed
concurrently.

1 have made minor revisions to the facility status sheet
instructions to reflect this distinction. The revised
instructions are attached to this memorandum, Please infom
your States of our policy and explain the change in the
gtatus sheet., If you have any questions about adequacy
determinations on financial assurance 1nltrunentl. please
contact Carole Ansheles on 382=4671.

Attachment

cct: Carole Ansheles
Susan Hughes
Lee Daneker
Tony Montrone
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MEMORANDUMH

SUBJECT: Availablility of Environmental Impairment Liabilicy
(EIL) Insutance

FROM: John H. Skinner, Director
Office of Solid Waste (kH 562)

%8/9Z/11/Tv2-S/sps/ N v(Z9S-1U

T0: Regional Division Direc:o:s
Regions I-X° '

There has been some question raised in the Regions about
the availability of Environmental Impairment Liabilicy (EIL)
insurance. EIL insurance is necessary for owners and operators
of surface impoundments, landfills, and land treatment facilities
to meet the liability coverage requirenent for nonsudden accidental
occurrences under $§§ 264,147(b) and 265.147(b), if they are not
using the financial test. Owners and operators with annual sales
or revenues of less than S5 million will become subject to this
requirement in January 1985.

It i3 wy understanding that this type of {nsurance is availe-
able, although there is a waiting list., Attached is a lisc of
. companies which offer EIL insurance and the limits of coverage
they provide. The Agency has been advised that at this time
only two companies on the list, Skand Morahan and American
International Group, are taking new customers. The rest of the
companies are offering policies only in limited circumstances.

Attachment
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QOFEICE OF
SOLID WASTE AND EMERGENCY RESPONSE
MEMORANDUM

SUBJECT: Determination of a Facility's Operating Life

FROM: George A. Garland, Chief
Financial Responsibility and Assessment Branch (WH-5628)

TO: William H. Taylor, Chief
Enforcement Section, Region 6

This memo addresses the questions raised by the State of
Oklahoma in their letter to Region 6 dated September 6, 1984.
Most of these questions concern how one determines the operating
life of a facility for the purpose of calculating the trust fund
pay-in-period. As requested, I also address the separate issue
of how to treat recycling in the closure cost estimate.

1. How does one calculate a facility's operating life for

determlng the pay-in-period for the trust fund!
\

For permitted facilities, "payments into the trust fund
must be made annually by the owner or operator over the term of
the initial RCRA permit or the remaining operating life of the
facility as estimated in the closure plan, whichever period is
shorter"” (§8§264.143(a)(3) and .145(a)(3)). For interim status
facilities, "payments into the trust fund must be made annually
by the owner or operator over the 20 years beginning with the
effective date of these regulations or over the remaining operat-
ing life of the facility as estimated in the closure plan, which-
ever period is shorter"” (§§265.143(a)(3) and .145(a)(3)).

For purposes of this requirement, the operating life of a
facility must be presumed to end in that year in which the owmer
or operator currently expects to close his facility. His expected
year of closure should be identified in his closure plan.

EPA should be able to determine, after reviewing the facil-
ity's operating record, whether the owner or operator's estimate
of the year he expects to close his facility is reasonable. 1If
EPA believes that the facility's operating life is less than
that stated, we may require the owner or operator to change the
closure plan,



2. Should a facilitv's operating life be determined based on-
existing, permitted unbuilt, or unpermitted unbuilt capacitv?

The capacity of both permitted and interim status facilities
to store or dispose of wastes for the purpose of determining the
facility's operating life should be based on "the maximum extent
of operation which will be unclosed during the life of the facil-
ity" as required in the closure plan under §§ 264.112(a) (1) and
265.112(a)(1).

Thus, for permitted facilities, operating life should be
based on permitted capacity which may include unbuilt capacity.
Operating life will not be based on unpermitted capacity. If
the owner or operator later decides to increase capacity at a
permitted facility by building additional units or expanding
existing units, he must modify his permit.

For interim status facilities, operating life should be
based on the capacity described in Part A of the facility's
permit application. 1If the owner or operator later decides to
increase capacity beyond what is stated in the Part A, the owner
or operator must modify his Part A and his closure plan.

3. Are payments to the trust fund based on each individual
unit or the facility as a whole?

Sections 264.143(a)(3), 264.145(a) (3), 265.143(a)(3), and
265.145(a)(3) state that the payments into the trust fund must be
made over the remaining operating life of the facility (if less
than the permit life or 20 years). We cannot interpret "facility"
as it is used here to mean "unit". Thus, the pay-in-period to
the trust fund must be calculated for the facility as a whole.

If the facility has more than one unit, the end of the facility's
operating life for purposes of calculating the trust fund pay-in
period will be that year when the owner or operator expects to
close the last unit (assuming this period is less than the permit

life or 20 years).

4. How does one determine the operating life of a tank or
surface impoundment which can be re%iIIeH?' How do treatment
processes aifect operating Life?

During the operating life, the level of waste in a tank or
an impoundment may vary. Filling and emptying is part of a tank
or impoundment's normal operating life. Wastes may be treated,
sludges may settle out, liquids may evaporate or be drained off,
sludges may be dredged out and disposed of. While the level of
waste in a tank or impoundment may fluctuate, the facility is
still operating until the year the owner or operator has indicated
he expects to close the facility.



Prior_to the time the facility receives its final volume of
waste, the owner or operator should be able to determine the
year he expects to close based on the treatment or other storage
and disposal processes he employs. 1f he plans to operate longer
than he had originally intended, he must modify his closure plan.

5. Should waste stored in tanks prior to recycling be considered
a salable asset or liability for disposal?

Section 265.142(a) states that the cost estimate "must equal
the cost of closure at the point in the facility's operating life
when the extent and manner of its operation would make closure
the most expensive”". Since EPA has no guarentee that there will
be a market for wastes stored prior to recycling and that these
wastes will be in a salable condition when recycled, such wastes
should be considered a liability.

As discussed in the January 12, 1984 memo from John Skinner
to James Scarbrough on closure cost estimates based on third
party costs, the owner or operator of a recycling facility may
continue to recycle wastes during the closure period as a legiti-
mate closure activity. While the owner or operator need not
include the cost of disposing of that inventory of waste that he
anticipates will be eliminated because of recycling during
closure, his cost estimate must reflect the labor and materials
necessary for recycling that waste. It is important to point
out: that recycling may only continue for 90 days after the final
receipt of waste unless an extension of the closure period is
granted by the Regional Administrator. The cost estimate must
also include a reasonable estimate of the cost to dispose of that
amount of waste which cannot be recycled with existing treatment
capacity in the 90 days of closure,

1f you have further question, please contact Alyce Ujihara
of my staff at 382-4784.
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The Agency requires owners or operators of hazardous waste
treatment, storage, or disposal facilities to have liability
coverage for accidental occurrences arising from the
operation of their facilities. These requirements are
specified in 40 CFR §264.147 and §265.147 for permitted and
interim status facilities, respectively. The required
coverage for sudden accidental occurrences is at least $1
million per occurrence with an annual aggregate of at least
$2 million, exclusive of legal defense costs. The required
coverage for nonsudden accidental occurrences applies to
facilities with surface impoundments, landfills, or land
treatment units. These facilities must also have sudden
accidental insurance coverage. Nonsudden coverage is at
least $3 million per occurrence with an annual aggregate of
at least $6 million, exclusive of legal defense costs. Must

an owner or operator of several facilities have liability
coverage in the amounts just stated for each facility?

No; one policy will cover all facilities. Liability
insurance is required on a per firm basis rather than a
per facility basis. The requirement for the use of an
annual aggregate liability coverage encompasses the
risk of multiple occurrences among facilities belonging
to the same owner or operator. For example, an owner
of six container storage facilities would only need
sudden accidental occurrence coverage of $1 million per
occurrence with an annual aggregate of $2 million.

This issue is addressed in the April 16, 1982 Federal
Register (47 FR 16546).

Source: Carole Ansheles (202) 382-4761
Research: Hilary Sommer

This has been retyped from the original document.
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1. The financial requirement regulations (40 CFR §264 and §265, Subpart H)
require that owners and operators of all hazardous waste management
facilities establish financial assurance to cover the cost of closing
their respective facilities. The regulations provide six methods for
establishing financial assurance. One method is a financial test and
corporate guarantee for closure (§264.143(£)(10) and §265.143(e)(10)).
Using this method, a parent corporation (guarantor) can provide the
financial assurance for an owner/cperator of a subsidiary comwpany. 1If a
facility becomes a separate campany, completely autonamous from the parent
company, may the ex-parent campany provide financial assurance for the
owner/cperator of the newly independent campany?

No; the ex-parent campany may not provide financial assurance for the
nevly independent campany. Sections 264.143(f£)(10) and 265.143(e)(10)
state that "The guarantor must be the parent corporation of the ownmer
or cperator.” Therefore, the newly independent company must establish
its own financial assurance since its ex-parent campany can no longer
function as i{ts guarantor. This financial assurance must be in place
upon independence.

Source: Joe Freedman (202) 382-7700
Research: Gordon Davidson
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Senator Charles E. Grassley
United States Senate
Washington, D.C. 20510

Dear Senator Crassley:

Thank you tor forwarding Mr. Gary Jaehnel's letter of
November 26, 1985, concerning the Kiowa Corporation's transfer of
its hazardous waste storage operations to a new site. Outlined
below is our understanding of how regulations under the Resource
Conservation and Recovery Act (RCRA) apply to Mr. Jaehnel's .
facility.

RCRA requires that hazardous waste storage facilities obtain
permits to ensure that the wastes are managed in an environmentally
protect ive manner. RCRA regulations also allow facilities that
vere in existence on May 19, 1980 to continue operation in "interim
status” until decisions are made as to whether or not to permit
the facility (Kiowa is an interim status facility). Requlations
prchibit, however, changes to an existing facility during interim
status which are so extensive as to amount to reconstruction of
the facility (see 40 CPR 270.72(e)].

The proposed transfer of the Kiowa storage facility would,
in effect, amount to reconstruction of the tacility. As such,
it must be treated as a new facility. 1In order to beqgin construc-
tion of a ngw facility, it must first be issued a permit, as
provided by 40 CPR 270.10(f£). 1In addition, closure of the exist-~
ing Kiowa facility must be done in accordance with interim status
closure standards (contained in Subpart G of 40 CPR Part 265).

We contacted Mr. Gene Evans, the EPA Reaion VII staff member
assigned to this project, who provided additional background
information., Mr. Evans reviewed the revised closure plan submitted
by the Kiowa Corporation, and advised Mr. Jaehnel that the revised
Closure plan was not acceptable as submitted., Mr. Evans offered
to amend the submitted plan as provided for in the requlations.

Mr. Jaehnel preferred to amend the plan himself and requested a
letter detailing the deficiencies in the plan. This letter was
prepared and sent on November 20, 1985,

Ve wish to apologize for any lack of responsiveness Mr. Jaehnel
may have encountered. As an "interim” authorized State, the Iowa
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Lepartment of llater, Air, and llaste tManaaement had been irplerent-
ing certain portions of the RCRA proaram, includina closure
activities, in lieu of the Federal hazardous waste manacerment
program, The Iowa State legislature voted to end fundina of the
State's hazardous manaqgerment program, effective July 1, 1985,

On that date, the State's hazardous waste manangement proaram
ceasec operating and EPA Reqion VII assumed responsibility for

the entire hazardous waste management proqgram, includina closure
activities. This transfer of responsibility may explain some of
the problems Mr. Jaehnel experienced. Asain, we apologize for

any lack of responszveness he may have encountered and regret any
inconvenience.

If you or Mr. Jaehnel have any additional questions or reauire
further information, please call Mr., Gene Evans at (913) 236-2888.
Thank you for your interest in this matter.

Sincerely,

J. Winston Porter
Asgsistant Administrator

cecs Region VII
Congressional Liaison/Deremer

68/9T/T133IP ‘GB-€Z-TT:PA:SUCTIDAIIND rr e
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Honorable Charles E. Grassley
United States Senate
wasnington, D.C. 20510

Dear Senator Grassley:

Thank you for your letter of December ll, 198S, forwarding
the November 15, 1985 comments from Mr. Russell C. Smith of
Salsbury Laboratories. Mr. Smith suggested that the Agency
consider a corporate guarantee from a parent corporation or an
indemnity agreement or letter of credit as alternative means for
meeting the financial responsibility requirements for lxability
covezago under the Resource Conservation and Recovery Act.

In tho past, the Agency has not allowed a parent company to
use the corporate guarantee to meet the reqQuirements for liability
coverage; we have been concerned that this use of the corporate
-¢guarantee might be declared an invalid practice of insurance
under State insurance law. The Agency is now reconsidering its
position, however. Over the next few months, we expect to
promulgate regulations allowing the corporate guarantee where
the hazardous waste facility has obtained a letter from the
State Attorney General or from the State Insurance Commissioner,
indicating that this is a valid practice under State law. In
addition, the Agency intends to propose the use of indemnity
agreements and letters of crodit at a later time.

Please let me know if I can provide any further assistance.

Sincerely yours,

/8/ 122 MeGraw

J. Winston Porter
Assistant Administrator
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6. Liability Requirements

According to §265.147(a)(1)(i1), insurance policies held by owners/operators
of hazardous waste facilities must be issued by an insurer which, at a mnimum,
is licensed to transact the business of insurance, or eligible to provide
insurance as an excess or surplus lines insurer in one or more States. .nder
what clscumstances, if any, would an off-shore (foreign) entity be able to
provide insurance for a damestic treatment, storage, or disposal facility
(TSOF) ?

Under Federal RCRA requirements, facilities must be insured by a campany
that is licensed in one Or more States. The canpany need not be licensed
in the State in which the facility is located, unless stricter State
regulations reqQuire in-State licensing. The facility owner/operator
should verify the qualifications of a campany by first contacting the
insurer about its licenses and then confirming with insurance regulatory
authorities of the appropriate State or States.

Regarding the off-shore entity, any captive or alien insurers must meet
the above reQuirements in order to provide insurance satisfying the
Subpart H regulations., See SW=961, "Liability Coverage: Requirements

for Owness and Operators of Hazardous Waste Treatment, Storage ana Disposal
Facilities: A Guidance manual,” datec November 1982 (pages II-3 and G=3).

Source: Carole Ansheles (202) 382-4761
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Aonorable P. James Sensenbrenner, Jr.
House of Representatives
Washinaton, D.C. 20515

Dear My. Sensenbrenner:

Thank you for your letter of February 18, 1926 on the
subject of liability insurance.

You are correct {n stating that some industries have
chosen to comply with EPA's liability requirement by establishing
captive insurance companies. The National Solid tlaste Management
Association and the Synthetic Organic Chemical Manufacturers
Assocliation represent two such industries. However, we believe
these additional suppliers of insurance would add to comnetition
in the insurance marketplace, rather than create a monopoly.

Second, the Agency has recently contacted all insurance
companies known to have been involved in the environmental
impairment liability market. I have enclosed a list of all
companies who were willing to be named as potential suppliers of
environmental impairment liability coverage. Of course, it is
possible that not all companies named would be able to supply
all coveraqge needed, but may be able to supply partial coveraqe.
This list was current as of January 24, 1986.

Finally, the Agency requires coverage for bodily injury or"
property damaqge to third parties for hazardous waste facilities
in 40 CFR §264.147 and §265.147. The Superfund reauthorization
bills would not waive these provisions. You may have in mind
HR. 3917, passed December 16, 1985, which would provide limited
relief from the required financial responsibility certification
in Section 3005(e)(2) of the Resource Conservation and Recovery
Act (RCRA). However, the Agency does intend to amend the



financial responsibility requlation {n the next few months to
allow a cerporate gquarantee to satisfy this requirement. The
Aqancy also will propose indemnity agreemants and letters of
credit at a later time.

Please let me know {f I can be of any further assistance.

Slhcerely.

1se M. Thomas
Lee M. Thomas

Enclosure
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July 24, 1986

Mr. Gettinger

President

Midwest 0il Refining Co.
1200 Walton Road

St. Louis, Missouri 63114

Dear Mr. Gettinger:

Thank you for your letter of June 25 addressing the effects
of the constrained insurance market on your business. Although
we are aware of the difficulties in obtaining liability
insurance, EPA believes liability reqgulations are desirable for
several reasons. First, the liability requirements assure that
funds will be available for third parties seeking compensation
for bodily injury and property damage arising from operation of
hazardous waste management facilities. Second, without liability
coverage, many commenters to EPA believe that there will be
lessened public confidence in and greater opposition to proposed
and existing hazardous waste management facilities. Third, these
regulations have the potential for inducing improved design and
operation of the facility resulting from the incentive of lower
insurance premiums and the oversight that insurers might provide
over facility operations. Finally, when EPA published a proposal
on various methods of addressing the constrained insurance market
on August 21, 1985, we received many comments indicating
continued support for the liability requirements.

While I understand that it is difficult to pay for a risk
assessment without prior assurance that insurance coverage will
be provided, we understand that most insurers will insist on
conducting a risk assessment before they make a decision to offer
coverage or not. We believe that this is sound insurance
practice. In addition, risk assessors and insurance companies
have quoted risk assessment costs as generally falling between
$5,000 and $25,000; your $5,000 cost therefore appears to be at
the low end.

In response to this situation, EPA has several ongoing
efforts. First, the Agency developed the February 25, 1985 list
of Environmental Impairment Liability providers, a copy of which
you obtained and enclosed in your letter. We will update this
list soon.

This has been retyped from the original document.
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Second, we expect to publish final regulation allowing the
use of a corporate guarantee as a method of demonstrating
compliance with the liability requirements. This regqulation was
signed by the Administrator on July 3 and should be published
very soon.

Third, we have begun work on developing a proposal to
authorize the use of other instruments to demonstrate compliance.
We expect to publish the proposal in approximately one year.

Fourth, the Federal regulations allow both the state
assumption of this requirement (§§264.150 and 265.150) and the
use of state-required instruments (§§264.149 and 265.149), upon
meeting certain conditions. You may wish to pursue this further.

Finally, I urge you to consult with the appropriate
officials in Missouri, since the state has authorization to
adrninister these liability insurance regulations in lieu of the
EPA,

With regard to your comment on the effect of a possible
listing of used oil as hazardous waste, we received many similar
comments on our November 29, 1985, proposed rule. Although no
final determination has been made yet on this issue, these
comments will be fully considered and addressed before the
issuance of the final rule.

I hope you find this information helpful.

Sincerely,

J. Winston Porter
, Assistant
Administrator

This has been retyped from the original document.
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MEMORANDUM

SUBJECT: Union Carbido s March 1986 Financial Test

v o‘( -
FROM: Bruce dedrf, Dirccdé * <
Permits and State Programs Division (WH-563)

T0: Conrad Simon, Director
ALT & Wasze Management Division (2AWM)

1 am responding to your May 2 memorandum concerning the
Union Carbide financial test. Your memo requests assistance
in determining whether the adjustments Union Carbide made are
consistent with the criteria of the Subpart H tinancial tesst.
I recommend that you disallow Union Cardbide's use of the
zinancial test tor five reasons.

First, the firm fails the financial tes: because the
procedures used to compute the test ratio (sum of net income
plus depreciation, depletion and amortigation (NIDDA) to total
liabilities) does not satisfy the procedures prescribed in the
-Subpart H regulations. Based on the information available to
us, if Union Carbide had followed those procedures, the :irp
woulda not have passed.

Socond, the 0.1 cut-off value for the ratio of NIDIM to
total liabilities is premised on the RCRA definition of NIDDA:
incorporating other cash flow measures (e.g., fixed assets
write-offs) might invalidate the credidbility of the cuz-off
value 4s A predictor of firm viabilicy.

Third, the write-off of fixed assets is not equivalent ¢o
asset depreciation (or depletion or amortization) under generally
accepted accounting principles.

Fourth, by adding back the value of fized asset write-offs
€0 NIDDA, Union Carbide allegedly “improves® the measure of cash
tlow by §615 million. However, as & result of reductions in the
provision for deferred taxes associated with the fizxed asset
write-0ff, the net effect of the fized asset write-off was
very likely a decrease in cash flow in 1965.
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Finally, aata from Union Carbide's “Consoiidated Statemen+
ot Changes in Financial Position* reveals that using any one of
three MeAasurements of 1t Cash tiow 1B the Casn flow tu tO=al
li1apilities ratio Of the financial test will not provide the
fi1rm with & paSSING vaiue tor the ratio. -

Attachea to this memorandum are copies Of memos prepared by

4CF, OuUr consuitants, wnich expiain in greater detail tnhe rationale
penina these tive reasons.

ln adaition, alchough not stricsly relevant ¢6 the question
O acceptabdility Of union Cardide's financial test, 1 am concernea
4Dous the amount Ot some ©Of tne Cost estimates listed in tne
188, .1 SUSPECT ClOSure COSt @stimtes that are l11sted as $>, 473
ana $4,5VU4 may not be adequate. Some Ot the other estimates '
4180 appear unusually 1ow. 1 would sugges: that ali ,lians ana
COst estimates De reviewed for adequacy, 1f that has not yet
peen done.

secause Union Carbide owns Or Operates s© many tacilities
across tne nation, l want to ensure that alli Regions and States
wizh Union Carbide tfacilities are aware Of this i1ssue. I am
senaing ali Kegionai Livision Directors & copy ©f your incoming
newor andum, my response, and a i1ist, developed from their test
sSuUdDM18810Nn ana rrom HwLMS aata, Ot thear tacilities. . appreciate
your bringing this mater <o my attention. lt you have any
acai1c10nal ques=ions regaraing this matier, please contact Caroie
Ansnelas on rTS Jdi-47601.

Actacnnents

cc: Hazardous wWaste Divasion Directors, Regions 1, 11I-X

e Zl=X Sul- H colods
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3. Financial Requirements/Closure Costs

The regulations under 40 CFR 265.143(a) apply to the use of a trust
fund as a financial assurance mechanism for closure oOf an interim
status facility. Section 265.143(a)(3) requires the ?mer(operamt .
to make annual payments into the fund throughout the "pay-in period.
The "pay-in period® is defined as the 20-year period following July
6, 1982 (the effective date of the regulation per 47 FR 150}2) or

the remaining operating life of the facility, whichever period is
shorter. An interim status facility with three surface umoundtgn;s
has estimated different closure dates for each unit. If the facility
uses a trust fund for closure/financial assurance, how does it make
adjustments in the pay-in period for the different closure dates?.

Do the new closure/financial assurance regulations, effective October
29, 1986 (see the May 2, 1986 Federal Register)(S51 FR 16422)), change

these requirements? .

ing that the estimated closure dates fall before July 6,
gggtzmégg the units, the pay-in period for the facility would
equal the pay-in period for the unit closing last. Specifically,
Section 265.143(a)(3) states that the cwner/operator must make
payments into the trust fund "over the remaining opefatmg life
of the facility as estimated in the closure plan...." For

example, if unit A closes in six years, unit B in eight years,
and unit C in ten years, the pay-in period would be ten years,
Closure of the first two impoundments would constitute partial
clasure, as defined in §260.10, so that the facility would
continue cperating until the last unit closed. A definition
of "final closure® was added to §260.10 by the May 2, 1986
regulations,

The new closure/financial assurance regulations published in

the May 2, 1986 Federal ister (51 FR 16422) do not directly

affect the current pay-in period system. EPA requested camments

on the system in the preamble to the proposed closure/financial

assurance regulations published in the March 19, 1985 Federal
ister (see 50 FR 11068). Same camments suggested that the

pay-In period should be as long as the shortest operating life

of a unit at a multiple process facility. EPA believes that

the accelerated pay-in period may be cost-prohibitive for

smaller facilities and discourage owners/operators fram conducting

partial closures (51 FR 16438), Presently, EPA will maintain

the existing pay-in period regulations and evaluate the situation

further.

Source: Michael Northridge (202) 382-4790
Research: Jennifer Brock
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MEMORANDUM
SUBJECT: LTV Bankruptcy
PROM: Carole J. Ansheles, Chief

Closure/Financial Responsibility Section (WH-563-A)
TOs Addressees

On July 17, 1986, LTV Corp. and most of its suwsidiaries
‘filed for protection under Chapter 11 of the Bankruptcy Code.
In a Chapter 1l proceeding, the debtor generally remains in
husiness during the bankruptcy action, retains his property, and
pays the creditors fran future earnings, in accordance with a
plan of rehabilitation approved by the court. In a Chapter 11
proceeding, the debtor may be allowed to continue to cperate the
business or a trustee may be appointed in the interest of the
creditors. ‘

The financial responsibility regulations require that an
owner or operator, or a guarantor of a corporate guarantee,
notify the Regional Administrator by certified mail of the
commencement of a proceeding under Title 11 (Bankruptcy), U.S.
Code, naming the owner or cperator as debtor, within 10 days
after the canmencement of the proceeding (see §$§264.148(a) and
265.148(a)) Accordingly, LTV must notify appropriate of ficials
by July 27, 1986.

Attached to this memorandum is a copy of information that
shows which facilities are owned by LTV or its subsidiaries,
according to ocur firm/facility data base. ‘Although it appears
that only Regions 1I, III, IV, V and VI have LTV facilities, I
am sending this to all Regional Subpart H contacts, in the event
this listing is incomplete (please notify me of such errors).
Many of the facilities are located in authorized states.

I suggest that you watch for the required notification, and
in any case, ensure that financial responsibility mechaniems for
the LTV facilities are in order. Of course, the notices for
facilities in authorized states are unlikely to be sent to you:
pleass coutact your counterparts in the those states. I also
suggest that you inform your Regional Counsels of this action.
OSW developed a guidance document entitled "Pursuing RCRA Subpart H
Interests in Bankruptcy Litigation®, dated PFebruary, 1983, which
was provided to yau at that time.
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' In addition, you rmaey l)e aware that the General Accoumtinc
nffice (GAT) recently puwlishe! a resort rejarding the risxs
pose! by closing/closed facilities ("Hazardous waste: Euviron-
mental Safejuards Jeopardized When Faciities Cease Operating®,
February 1986, GAO/RCED=86-77)., As part of the inforration
collection an? analysis that supmorted this report, CA2 develope:
a list of RCPRA facilities owned or operated ty firms that have
declare? Lankruptecy. I just received the attached remoraniun
fron ICF, where they atterpted to rmtch GAO's list of faciliey
namen with EPA {dentificetion nuobers. Acain, please let me
xnow of any errors cn the list,

1 will atte-pt to track notices of bankruptcies an! provide
very with sir{lar lists of facilities. Call mw on F?°5 3L2=47G1
{f vna have any nuections or 4f you nee! snother cony of tne
aui fance.

Attachrerte
Al'raageest

tary Sos™ee, Pegion I
wclia t*nlet2er, Pecion 11
rill Shre >, Fanion 112
J.%. Finne:, Pegion IV

. Dave Strinntian, Region V
111 “allavther, PNeqgion V1
“ike Wolfrar, Raegion VII
Carol Lee, Reaoion, VI11
Fhonda Pothschild, 1IX
Shuck nice,

Joe Frecec.ran, OGC

Sinny <teiner, OPE
Rcott Parrish, OLRR

Pan Shar, OLCH

Mike Northridge, OSW
Susan 3Iranm, OSA
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Auqust 1S, 1916

iz, C.T. Howlett, Jro

Director, Govermuent Affairs
Favironmnent, Health and Cherical Safety
Georgia-Pacific Corporation
International Square

1785 BEye Street, N.W.

Washington, D.C. 20006

Cear “r. Rowlett:

I an reaponding to your letter of Auguet 4, 1986, to
Mr. Ceorge Garland, since the COffice 0f $0l1i4 Waste has been
reorjanired. The spacif{ic questions you raised are addrossec -
belows ' '

QUESTIN's Do thess new provisions in 40 CFR Parts 264 and 4C:
agtoiatically tave effect in California on Septenher 9, 1952

The corporate gquaranteg rule that anpearac in the Federal
Recister on July 11, 199G (51 FR 25350) is an interim fImal rule.
Comrments were renuestel fra: the roegulated cormunity on the "form®
of the gwranteg. If the carments dO not show a need to modify
the rvle, it will tecane of fective for the Federal RCRA progran
on Septemter 9, 1986. Compliance with any applicanle Calil fornia
State liakility rojuireanents may also be necessary; their recula-
tions may @i€¢%r from the corresponding Pederal rules on thirs .
party liability. The key indiviluals from California you mentious:
in your letter would be able to of fer you better guidance in the
area cf state liability regouirements.

An adéitional regquiremant is receipt by EPA of a written
stateanent Or stataments, as the case may dbe, fram the Attorney
General(a) or inswance cammissioner(s) of the State in which
the quarantor is incorporated and the State(s) in which the
facility(ies) covered by the guarantee is (are) located, saying
that the cozporate guarantee executed as described in sections
264.147, 26%.147 and 264.151(h)(2) 4s a leqully valid and
enforceahls obligation in that State.

Althoudh your question concerned a Georgia Pacific Resin
facilicty 4in Uxiah, California, other facilities owned or oper-
atad by your company in States with RCPA authorized programs rnay
not have the aportunity to benefit fran the Federal corporate

AFuvarantee rule. Aut.orices m_l“u! Aot B8 r¥UTET tO IOy



their ~rotrams tecavse thece stan-darts, oromulmtel o Julv 1.,
1926, are considere® to be lemes striment than the existing
Federal renuirenents.

QUFSTICY: Have vou also oxtained anv response fror: the Californis
Attorney General ahout the lecality of the approve! cusranty under
Cali®ornia‘s ineurance law?

As vat, we have not received 3y response fram either tlhe
Cali fornia or the Georoia (State cf incorworation) State Attorna;
General.

I «rust that -y ansvers have baen heipful. I1f vou havce aay
further “uestions, rlease call Carlos Lajo on (202) 332=~70u.

Sincacsly,

Carole J. Ansheles, Chief

Closure/linancial Resuwcnsinility
Section (Wil=583A)

Permits and State Progranis UDivision

ccs Cenrce Carlan”
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MEMORANDUM

SUBJECT: Third-Party Letters of Credit, Convertible Eonds, and
Subpart G Conference

FROM 1 Carole J. Ansheles, Chief
Closure/Financial Responsibility Gection

TO: - Subpart H Contacts, Regions I-X

Wwe have recently re¢ceived guestions and researched the
following two subjects, which should be of interest to you:

(1) T™hird-Party Letter of Credit: We received a question fran

an individual wio wanted to know 4if a third party could obrain

a letter of credit for an owner Or cperator who must cumply wita
the Subpart H requiremsnts. Owr contractor, ICP, looked inte tie
matter, and concluded that a letter of crecdit otxained bty a thirc
party on behalf of an owner or operator would comply with the
regulatory requirements of Subpart H if the language 1s identiccl
to the language stipulated in 40 CPR §264.151(4). 0©GC, CLCis, OCuP:,
ar? OGv agrec. Attachnent 1l explains the ressoning benind the
response. '

(2) Convertidble Ronds: wWe received a question concerning whetncr
convertible bond ratings are acceptable for meeting financial tesc
requirc-onts. Attachiment 2 shows ICF's analysis. They concladec
that & conwrtidble bond issus should be acceptable in meeting
financial test requirenents {f it is rated investment g:cdu Sy
aither of the required rating agencies.

In addition, the Subparts G and H conference, originally
scheduled for this fall, has been postponed dus to resowxce

problems. We have not rescheduled yet, but will lkely hwold it
in the spring.

Please pass this information on to your State contacts. If you
have any questions on these mtters, call Deborah Wolpe at 382-7725.

Attachments

ecs' Joe Freedimn

Jackie Tenueak

EPA Perm 13201 (12.70)
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March 2, 1987
MEMORANDUM

SUBJECT: Liability Requirements for Facilities Actively Seeking
a RCRA Permit

FROM: J. Winston Porter
Assistant Administrator

TO: Waste Management Division Directors
Regions I - X

As you know, before a treatment, storage, or disposal
facility is issued a RCRA permit, §270.14(b) (17) requires that
the facility demonstrate its ability to comply with the liability
coverage requirements of §264.147.

We are aware that a number of facilities with Part B permit
applications currently undergoing review by EPA and the
authorized States do not have insurance coverage and cannot
otherwise demonstrate compliance with the §264.147 liability
coverage requirements. The permit applicant's inability to
demonstrate compliance with this important financial
responsibility requirement is grounds for permit denial under
§270.10(e) (5).

The constrained insurance market which currently exists
makes the §264.147 requirement difficult to meet. We are
especially concerned about facilities that are actively seeking a
permit and can satisfactorily demonstrate compliance with the
other Part 264 regulations. Some of these facilities face permit
denial solely because of the limited availability of insurance.

As we agreed at the October, 1986 Division Director's
Meeting, we believe it is appropriate to grant such facilities
additional time prior to final action on the permit, to make
concerted efforts to secure insurance or provide an alternative
mechanism for lability coverage. Six months is suggested as
sufficient extra time; however, facility-specific adjustments can
be made in order to be consistent with compliance orders issued
pursuant to the October 29, 1986, memorandum of "Enforcement of
Liability Requirements for Operating RCRA Treatment, Storage, and
Disposal Facilities." Facilities that are close to either a
Notice of Intent to Deny (NOID) or permit denial solely for
failure to meet the §264.147 liability coverage requirements
should be notified immediately that further permit processing

This has been retyped from the original document.
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will be delayed for the duration of this final opportunity to
demonstrate compliance with §264.147. Some of these facilities,
for instance, may be able to take advantage of the recently
promulgated corporate guarantee. Others may now find it easier
to locate an insurer. At the end of the additional period of
time, if the applicant still does not have an acceptable
financial instrument in place, the permit is to be denied.

It should be understood that approving an additional few
months for facilities to provide the necessary demonstration of
compliance with our §264.147 liability coverage regulations does
not justify delaying any land disposal facility's permit
issuance/denial beyond the November 8, 1988 deadline.

To the extent facilities accorded this additional time are
approaching NOID or permit denial during the next few months, I
realize this policy may affect the Regions' abilities to meet
guarterly SPMS targets. Regions should identify, on a facility-
specific basis, the permitting targets for the second and third
quarters of FY 1987 that will be missed due to the exercise of
this policy. The revised schedules for draft and/or final permit
determinations should also be provided. This information should
be submitted in writing to Susan Bromm, Acting Director, Permits
and State Programs Division, by March 30, 1987. The Office of
Solid Waste (OSW) will use this information in the quarterly SPMS
briefings for me and the Deputy Administrator. 1In this way,
managers at both the Regional and national level will continue to
focus on the liability coverage issue and the utility of this
policy. ‘

In addition to the near-term SPMS reporting information,
OSWER also needs to be able to accurately characterize the
problems that operating hazardous waste facilities are facing in
regard to insurance for liability coverage. Whereas OSWER has
previously relied upon informally-gathered or anecdotal
information, it has become increasingly important for OSWER to
have more facts about the magnitude of the problem. I am,
therefore, asking for an overall list of the land disposal
facilities in your Region that are currently seeking an operating
permit but are not in compliance with §264.147. Among these, you
should identify the facilities which, in the judgment of the
Region, will not qualify for a RCRA permit due solely to their
lack of liability coverage. This information should be submitted
to Susan Bromm no later than March 17, 1987.

This has been retyped from the original document.
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Please contact Matt Hale (FTS 382-4740) or Elizabeth
Cotsworth (FTS 382-4746) if there are questions regarding this
policy or the information being requested from each of you.

cc: Susan Bromm
Jim Michael
Kim Ogden
Susan Absher
Thad Juszczak
Jackie Terusak
Sue Gladek
Elizabeth Cotsworth
Matt Hale
Permit Section Chiefs, Regions I-X
RCRA Branch Chiefs, Regions I-X

This has been retyped from the original document.
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z% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
? WASHINGTON‘ D.C. 20480

APR | |o87

ofsice OF
SOLIO WASTE AND EMEAGENCY RESPON,

Honorable Robert Dole
United States Senator
636 Minnesota Avenue
Kansas City, Kansas 66101

Dear Senator Dole:

Thank you for your letter of March 6, 1987, concerning
the comments of your constituent, Mr. Gregory Shondell,
Secretary Treasurer of Heathwood 0Oil Company. Mr. Shondell,
had written to you expressing concerns with hazardous waste
financial responsibility regulations under the Resource
Conservation and Recovery Act (RCRA).

A particular concern of Mr. Shondell with respect to his
parts cleaning business, is the reluctance of his insurance
company, Pederated Insurance, to provide either a Hazardous
Waste Facility Liability Endorsement or a Certificate of
Liability Insurance to the Kansas Department of Health and
Environment (KDHE). Either of these documents, if submitted,
is sufficient to indicate Heathwood 0il Company's compliance
with RCRA liability coverage requirements. The Endorsement
and the Certificate were developed specifically to ease
compliance with the RCRA liability coverage requirements.
Insurance companies can rely on the standard language of the
Endorsement or Certificate rather than having to assure that
the language of individual policies meet the requlatory
requirements. At the same time, for regulatory and enforce-
ment authorities who must evaluate facility compliance with
various design, operating and performance requirements,
compliance with the liability coverage can be easily verified.
We are not aware of any insurance company's reluctance to
provide the Endorsement or Certificate when the policies
being issued fully comply with the RCRA liability coverage
requiresents.

As stated above, authority for the RCRA program currently
belongs to the State of Kansas. Under Section 3006 of RCRA,
EPA may authorigze qualified States to adasinister and enforce
their own hazardous waste programs. Kansas has been authorized
since 1985. As such, Kansas imposes regulatory requirements
that are equivalent or more stringent than those of the
Federal RCRA program. As part of its authorized hazardous
waste program, Kansas relies on receipt of the Endorsement or
Certificate as the mechanism for indicating compliance with
its liability coverage regulations.



We understand that Mr. Shondell's situation is currently
under review by the KDHE. A meeting was held between KDHE
officials, Mr. Shondell, and Federated Insurance representatives
to review possible deficiencies in the coverage provided and
suggest changes that may bring Heathwood 0il Company back
into compliance with Kansas regulations. A final decision
is pending.

There is a concern on the part of KDHE that one existing
policy for Heathwood Oil Company does not cover all its
hazardous waste operations. Our financial responsibility
expert, Mr. Mike wolfram (913-236-2800) in EPA's Region VII
office, is also reviewing the Federated Insurance policy and
will be available to participate with KDHE officials and
Mr. Shondell's insurance company representatives to discuss
the policy in question.

Mr. Shondell also commented on the difficulty of securing
liability insurance. The EPA is aware of the constrained
environmental liability insurance market and is sensitive
to the problem for owners and operators of hazardous waste
management facilities seeking to comply with RCRA. Enclosed
for Mr. Shondell's information is a list of companies that
offer Environmental Impairment Liability (EIL) Insurance.

There are changes taking place in the insurance market-
place that are favorable to the regulated community. For '
instance, Business lnsurance, the trade publication of the
insurance industry, reported in its December 8, 1986, issue
that the two major vendors for EIL insurance are loocking to
expand the volume of EIL business they write. In addition,
risk retention groups are being formed to offer EIL coverage.
The Agency has also made efforts to offer relief to RCRA
facilities unable to secure insurance. On July 11, 1986,

EPA promulgated a rule allowing an alternative instrument,

the parent corporate guarantee, to be used to demonstrate
tinancial assurance for liability coverage. The Agency is

also developing another rule that will authorize more instruments
for providing liability coverage and will also amend current
insurance requirements that may be limiting the availability

of insurance coverage to hazardous waste facilities.

1 hope this 1ntorlation on Mr. Shondell's situation and
on liability insurance is useful. If I can be of any further
assistance, please let me know.

Sincerely,

L&é Winston Porter

ssistant Administrator

Enclosure
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
JUNE 87

Liability Requirements of Subsidiaries

EPA requires that all hazardous waste firms camply with the RCRA

rthird party liabiliry requirement.s. Besides insurance, campliance can
be obtained through the use of the financial test for liabiliry and
the corporare guarantee for liability. A hazardous waste campany has
six different subsidiary firmms. This parent corporation has met. the
requirements of the financial rest. Can all six subsidiaries obtain
a corporate guarantee fram the parent corporation?

Nothing in the regqulation prevents the parent fram using the
corporate guarantee for more than one sub-contractor. But, the
required multiples for the financial test must be based on a true
aggregate of liabiliry guaranteed.

source: Carlos Lago (202) 382-4780
Research: Georg2 Kleevic
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‘ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

NOV -1 @ 1:7

OFFiCE OF
SOLID WASTE AND EMERGENCY RESPONS

Harry Shuforad

Environmental Protection Insurance Company
220 E. 42nd Street, Suite 500

New York, NY 10017

Dear Mr. Shuford:

I am writing you, at Robert F. Schiff's request, in
response to Mr. Schiff's letter of November 2, 1987 to the EPA
Office of Solid Waste. 1In his inquiry, Mr. Schiff sought our
view of whether the Resource Conservation and Recovery Act
(RCRA) requirements that hazardous waste management facilities-
demonstrate financial assurance for liability can be satisfied
by a policy issued by a risk retention group.

The RCRA regulations at 40 CFR Subpart H require, in part,
that to satisfy the financial assurance requirements, an
insurance policy must be issued by an insurer licensed to
transact business in one or more states. (40 CFR 264.147(a)

(L) (id), (DX(1)(ii) ana 265.147(a)(1)(ii), (D)(1)(ii)). A risk
retention group which meets the requirements of the Risk
Retention Act of 1986 and which is licensed to transact the
business of insurance in at least one state would satisfy this
regulatory requirement. Your letter indicates that the
Environmental Protection Insurance Company (EPIC) has met these
conditions. Accordingly, policies issued by EPIC in conformance
with all other requirements of Subpart H could be used to
satisfy the Federal RCRA requirements for liability coverage, or
the requirements of an authorized state that adopted the Federal

regulatory language.

I should add, howvever, that compliance with Federal
requirements may not be sufficient to fulfill state
requirements. State RCRA requirements may be more stringent
than the Federal requirements. In states authorized to



administer the RCRA program, therefore, state regulations must
be examined to determine whether your specific mechanism
satisfies the RCRA financial assurance requirements and is
Otherwise consistent with state law.

Sincerely,

S Llsll

Bruce R. Weddle
Director
Permits and State Division

CC: Robert F. Schiff . :
RCRA Waste Management Division Directors, Region I-X
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November 10, 1987

Honorable Nancy Johnson
House of Representatives
Washington, D.C. 20515

Dear Ms. Johnson:

In my letter to you of March 19, 1987, I indicated that the
Office of Solid Waste was attempting to identify how many land
disposal facilities subject to the 1988 permitting deadline were
unable to meet the RCRA liability coverage requirements and,
among these, how many faced permit denial solely because of this
non-compliance.

I am happy to be able to share the results of our inquiry
with you. Information from our Regions indicates that the number
of existing land disposal facilities out of compliance with the
RCRA liability coverage requirement (40 CFR Part 264.147) for
facilities totals no more than 19 and may, in fact, .be as few as
13. Unfortunately, difficulties in clearly separating liability
coverage violations from non-compliance with other RCRA financial
responsibility regulations prevents me from being more precise.

In regard to the number of land disposal facilities for
which liability coverage is the only impediment to permit
issuance, according to the best judgment of our Regional experts,
only one facility falls into this category. The remaining 12-18
facilities are either unable to comply with other RCRA permit
requirements or else are expected to decide to close instead of
pursuing an operating RCRA permit.

This information is good news to me and, I hope, also to
you. The results indicate that most land disposal facilities
actively seeking a RCRA operating permit at this time have made
concerted efforts to acquire insurance or otherwise demonstrate
their ability to provide coverage for third-party liability.
EPA's Regional offices, the States, and my own office continue to
work with the non-complying RCRA facilities to secure the
necessary liability coverage to comply with current regulations.

In our meeting of late March, you also inquired as to the
mechanisms that facilities rely on for demonstrating liability
coverage. Although not all of our Regions have been able to
provide us this information yet, I can share some illustrative
information. Region I, for instance, reported that six out of
eight existing land disposal facilities seeking a RCRA permit use
the financial test to comply with §264.147 liability coverage
requirements; the remaining two facilities use insurance
policies. 1In another EPA region, almost half (47%) rely upon the

This has been retyped from the original document.
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financial test while the rest are either insurance (43%) or the
corporate guarantee (10%), which became effective as a liability
coverage instrument in September 1986. I will forward a more
complete tabulation of this information as soon as it is
available.

Please feel free to contact me if I can provide further
information on this issue. ~

Sincerely,

J. Winston Porter
Assistant Administrator

Enclosure

This has been retyped from the original document.
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~ g UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
SN‘Z,: WASHINGTON, D.C 20460

OFFICE OF
P0oinaeT SOLID WASTE ANC EMERGENCY RESPONSE

Richard Crain, Vice President

Rs«D Fabricating & Manufac:tcuring, Inc.
Box 31225

Lafayette, LA 70503

Dear Mr. Crain,

Thank you for consenting to participate in a pre-test of
a questionnaire developed by the Environmental Protection
Agency (EPA) for the purposes of gathering information on
difficulties associated with third-party liability coverage
requirements of the Resource Conservation and Recovery Act

(RCRA). The RCRA liability coverage requirements, contained
in 40 CFR Parts 264.147 and 265.147, are briefly described
below.

The enclosed questionnaire is intended to help EPA better
understand the problems that owners and operators of
hazardous waste treatment, storage, and dispocal facilities
have encountered in obtaining liability coverage, in
particular through insurance, to meet the current RCRA
requirements. The information will provide EPA with a
factual basis for determining necessary modifications to
regulatory requirements and policies. Responses to our
questions will not be used for enforcement purposes. Your
participation in our pre-test, along with that of several
other hazardous waste management facilities or firms, will
enable EPA to determine whether our questions are clear and
understandable, and also whether our instructions provide
helpful guidance. Because of your willingness to
participate in this pre-test, you will not be required to
respond to the final questionnaire.

Currently, RCRA financial responsibility regulations in
40 CFR Parts 264.147 and 265.147 (§§264.147 and 265.147)
require owners or operators of hazardous waste treatment,
storage, and disposal facilities to provide liability
coverage for third-party bodily injury and property damage
by sudden accidents arising from facility operations. The
RCRA regulations also require owners or operators of most
types of hazardous waste land disposal facilities to
maintain third-pa-ty liability coverage for bodily injury
and property damage due to nonsudden accidents. The
respective coverage levels for sudden and nonsudden



accidents must be at least S$S1 million and $3 million per
occurrence, with annual aggrecates 0f at least $2 million
and $6 million, exclusive of legal costs. These
requirements apply to owners and operators of interim status
(§265.147) and permitted (§264.147) facilities or groups of
facilities.,

Financial instruments that can be used to provide
third-party liability coverage are also specified in the
264.147 and 265.147 regulations. Insurance and a financial
test were initially included as allowable instruments for
liability coverage. 1In July, 1986, in response to
difficulties that hazardous waste management facilities
experienced in obtaining liability insurance, EPA authorized
the corporate guarantee as an additional financial
instument. We intend to further amend the regulations to
allow other instruments to be used to demonstrate compliance
with the RCRA liability coverage requirements.

EPA has authorized most States to administer their own
hazardous waste programs in lieu of the federal RCRA
program. While the liability coverage requirements of
authorized States may differ from the federal requirements
of §§264.147 and 265.147, they must be at least as
stringent. Since your facility is located in an authorized
State, please base your responses toO our questions on your
State’'s liability coverage regulations.

You should answer all questions contained in the enclosed
questionnaire that are applicable to your facility or the
group of facilities owned or operated by your firm. If a
response to a question requires more space than is provided
please use the back of the questionnaire or attach a
separate sheet of paper. Please feel free to consult with
your insurance agent or broker, if necessary, to respond to
any of the questions.

As a pre-test participant, any comments that you may have
regarding rephrasing either the questions or the
instructions for further clarity are welcome. We encourage
you to note, on the questionnaire itself or on a separate
piece of paper, any additional instructions that might be
useful, or any particular difficulty you encountered in
answering our proposed questions. Your estimate of the
amount of time needed to respond, including preparation and
research time, would also be helpful to EPA in estimating
the burden that our inquiry places upon owners/operators.

At any time as you read through the questions or answer
them, you should feel free to contact Elizabeth Cotsworth at
202-382-4746 to discuss the purpose of the question, EPA’s
expectations regarding the form or content of an answer, oOr
to provide general comments directly to us.



()

Upon completion of the guestionnaire, please return it in

the enclosed envelope,

Elizabeth Cotsworth

Office of solid waste, wH-563

U.S.

Environmental Protection Agency
401 M Street,

washington, D.C. 20460

along with any written comments, to:

We are requesting this information under authority of

Section 3007 of RCRA.

Information obtained under RCRA

Section 3007 must be made available to the public unless you

demonstrate to EPA that it is confidential.

The treatment

of confidential business information is provided for by
Section 3007(b) of RCRA and regulations contained in 40 CFR

Part 2.

We look forward to your response to our pre-test.
expect it to provide EPA with useful information for
finalizing our questionnaire.

Enclosure

Sincerely,

réia
Director
Office of Solid Waste

We
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

NOVEMBER 87

Financial Assurance

Corporation A owns 100% of the voting shares of corporation
B. Corporation B owns over 50% of the voting shares of
corporation C. Can corporation A fulfill the requirements
as a parent company of corporation C for the purpose of
financial assurance, via corporate guarantee as required in
Sections 264.143, 264.145, 265.143 and 265.145?

In this situation corporation A is a "grandparent"
corporation which indirectly owns over 50% of the
voting shares of corporation C. Corporation A does not
fulfill the definition of a parent corporation stated
in Section 264.141(d) (see April 7, 1982 Federal
Register, 47 FR 15037) as: "A corporation which
directly owns at least 50% of the voting stock of the
corporation which is the facility owner or operator;
the latter corporation which is deemed a "subsidiary"
of the parent corporation."

The Agency adopted this definition to ensure that the
connection between the two firms will be close and
direct, and the parent company is likely to have a
strong interest in the satisfactory performance of the
subsidiary.

Since corporation A is not a parent corporation, it may
not be used to demonstrate financial assurance via a
corporate guarantee for corporation C.

Source: Carlos Lago (202) 382-4780
Research: Craig Camnbell

This has been retyped from the original document.
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MEMORANDUM

SUBJECT: OSWER Directive No. 9477.00-6 Guidance for Reviewing
Exclusions for Pre-Existing Conditifns in RCRA TSDF
Insurance Policies

FROM: Jeffery D. Denit, Acting Dife
Office of Solid Waste (WH-56

TO: Robert L. Duprey, Director
Hazardous Waste Management Division, Region-VIII

This memorandum is in response to your memorandum dated
January 22, 1988 regar-ding OSWE? Directive No. 9477.00-6 aad
Subpart H liability nsurance coverage.

The guidance i:* this Directive, "Reviewing Exclusions for
Pre~-Existing Conditidns in RCRA TSDF Insurance Policies," was
developed because the Regions differed in their willingness to
accept policies that contained .pollution exclusions. The
guidance is based on the Agency's interpretation of the existing
Subpart H regulations. Since the insurance certificate or
endorsement is a statement that the policy fulfills the
"insured's obligations to demonstrate financial responsibility
under 264/265.147" such certificates or endorsements should
provide evidence that the issued policies do not contain
unacceptable exclusions.

As pointed out in the guidance, you may continue to rely
upon the insurance certificate and the insurance endorsement
required by Subpart H regulations to ensure that insurance
mandated by RCRA is in place. As part of your oversight role,
however, the guidance suggests that you routinely review the
pollution exclusions endorsements to policies. Directive No.
9477.00-6 should provide adequate guidance in reviewing these
contract endorsements. If problems or questions do arise,
please do not hesitate to contact either OSW or OWPE for
assistance. OSW and OWPE are also currently ascertaining
whether the Agency has funds to retain a contractor to assist in
the review of insurance policies. If the project is undertaken,
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the task for the contractor would most likely entail an analys<is
of one "form" contract from each of the companies issuing
liability insurancz o RCRA TSDFs.

In reference to your last point concerning the expansion of
liability insurance coverage for nonsudden events to all TSDFs,
there are currently no plans to revise the regulations. In
developing the distinction between sudden and nonsudden
coverage, EPA relied on evidence contained in case histories
concerning damages associated with waste facilities. As a
result of this analysis the Agency determined that storage and
treatment facilities were more likely to experience a sudden,
rather than nonsudden accident. We believe that this
distinction is still appropriate; however, the regulations are
quite flexible. If a Regional Administrator or State determines
there is a significant risk to human health and the environment
from nonsudden accidents at a treatment or storage facility,
such coverage may be required (264/265.147(d4)).

Should your statf have further questions concerning these
issues, they may contact Mark Pollins at FTS 382-4780.



9477.1988(03)

RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
JULY 88

1. Tank Replacement

A permitted storage facility has several above-ground storage tanks that are
managed in compliance with Subpart ] of 40 CFR 264. If the owner/operator
replaces one of the tanks, would he be subject to any closure requirements?
Would it make any difference if it were a fadlity with only one tank?

Section 264.112(d) requires notification of partial closure for surface
impoundments, waste piles, land treatment units and landfills. This same
section requires notification regarding treatment, tank storage, container
storage or incinerator facilities only in the case of final closure. Replacement
of a storage tank would not constitute final closure per Section 264.197, and
partial closure is not applicable to a storage tank fadlity per Section 264.112(d).
While not specifically required, the owner/operator should decontaminate
the removed equipment and notify the state or region of the change.
However, equipment that is not decontaminated must be managed as a

hazardous waste.

Source: Bill Kline (202) 382-7924
Chester Oszman  (202) 382-4499
Research: Laurie Huber
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

OCTOBER 88

2. Financial Assurance

Three treatment, storage and disposal facilities (TSDFs) are wholly owned
subsidiaries of one company. The three facilities need financial coverage for
nonsudden accidental occurrences: $3 million per occurrence and $6 million
annual aggregate. Must the parent company provide the $3 million/$6 million
for each facility (a cumulative of $9 million/$18 million) or can all of the
facilities be covered by the $3 million/$6 million? :

An owner or operator of a hazardous waste treatment, storage, or disposal
facility, or a group of such facilities must demonstrate liability coverage in the
amounts of $3 million per occurrence and $6 million aggregate (40 CFR
Section 264.147(b)). As explained in the April 16, 1982 Federal Register (47 FR
16544), liability coverage is required on an owner or operator basis rather than
a facility basis. The annual aggregate coverage requirement takes into account
the risk of multiple occurrences among facilities owned by one company (47
ER 16546). Therefore, the company that owns three TSDFs as subsidiaries is
only required to have $3 million/$6 million nonsudden accidental coverage,
not $9 million/$18 million.

Source: Mark Pollins (202) 382-4780
Rqsearch: Renee Pannebaker
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RCRA /SUPERFUND HOTLINE MONTHLY SUMMARY

NOVEMBER 88

1. Adjustment of Post-Closure Trust Funds Used for Financial Assurance

A TSD facility has been in post-closure care for one year. The facility owner or
operator had established a post-closure trust fund to meet their financial
assurance obligations. Can the facility owner or operator remove from the trust
fund the amount which exceeds the remaining cost of post-closure care?

According to Section 264.145(a)(10), during the period of post-closure care, the
Regional Administrator (RA) may approve a release of funds if the owner or
operator demonstrates to the RA that the value of the trust fund exceeds the
remaining cost of post-closure care. Therefore, the facility owner or operator
must receive approval for the release of excess funds from the RA, prior to
removing that amount from the trust fund.

Source: Mark Pollins (202) 382-6259
Research: Kim Jennings
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UNITED STATES ENVIROMMENTAL PROTECTION AGENCY

MEMORANDIN 6 m

SUBJECT: Acceptable Bond Ratings for Use in Subtitle C
Financial Test

FROM: Joseph S. Carra, Director
Permits and State Programs Division

TO: RCRA Branch Chiefs, Regions I - X

We have recently received specific inquiries concerning
whether certain types of bond ratings meet the conditions
required by the bond rating alternative of the Subtitle C
financial test. 40 CFR §§264/265.143(f), 264.145(¢f),
265.145(e), and 264/265.147(f). Specifically, whether a BBB-
rating from Standard and Poor's (S&P) or a Baald rating from
. Moody's satisfies the minimum ratings required by regulation.

In brief, these ratings ¢an be used to satisfy the bond rating
alternative of the financial test. .

Regulations relating to the bond rating alternative of the
financial test specify that the owner or operator must have a
bond rating "of AAA, AA, A, or BBB as issued by Standard and
Poor's or Aaa, Aa, A, or Baa as issued by Moody's."™ At the time
these regulations were promulgated, S&P had not yet begun the
practice of adding a "+" or "-" suffix to bond ratings, and
Moody's had not yet begun adding a "1%, *"2", or "3" suffix. The
bond rating suffix indicates the relative standing of a bond
within a major rating category. In other words, a BBB- bond has
a lover relative standing than a BBB bond or a BBB+ bond, but
all three bonds fall within the major rating category of BBB
bonds. The BBB- bond would have been rated as a BBB bond prior
to the time when S¢P began adding a rating suffix. Similarly, a
bond rated Baa3l by Moody's would have been rated Baa prior to
the time when Moody'’s began adding the rating suffix.

In susmary, pursuant to current regulations, a Moody'’s
rating of Baal or better, or a S¢P rating of BBB- or better
satisfiesithe legal requirements of the financial test. We note
that revisions to the financial test are currently being ‘
considered. The question of bond ratings will be fully
re-examined during this effort. :

If you have any questions, please call Mark Pollins on FTS
382-6259.

cc: RCRA Hotline
' Regional Subpart H Contacts
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JAN 25 1990
MEVORANDUM

SUEJECT: Clarification of 40 CFR § 264.147(a)(7), (b)(7),
and § 265.147(a)(7), (b)(7)

FROM: Sylvia K. Lowrance, Director 474
Office of Solid waste, (0S8=-300)

TO: RCRA Branch Chiefs, Regions I-X

This memorandum clarifies the regulations at 40 CFR
§§264.147(a)(7), (b)(7) and 265.147(a)(7), (b)(7), which require
an owner or operator of a hazardous waste treatment, storage, or-
disposal facility (TSDF) to report to the Agency claims for
bodily injury or property damage that result from operation of
the facility. We believe this clarification is necessary because
the Agency has been asked what types of information owners and
operators must report to comply with those provisions.

The reporting requirement in those sections was promulgated
as part of a rulemaking related to liability coverage on
September 1, 1988 and became effective on October 3, 1988. Those
sections state that owners or operators must notify the Regional
Administrator in writing within 30 days (i) whenever a claim for
bodily injury or property damages caused by the operation of a
TSDF facility is made against the owner or operator or an
instrument providing financial assurance for liability coverage
under this section, and (ii) whenever the amount of financial
assurance for liability coverage under this section provided by a
financial instrument authorized by this rule is reduced. We have
been asked to define the extent of the first requirement, that
is, the meaning of the language, "whenever a claim ... is made."

The purpose of the notification requirement is to provide
the Agency with early warning of potential instrument failure due
to pending claims and to provide the Agency with data concerning
the incidence of valid third-party claims. To achieve these

68/9/21 :hd NI ¥EULO0 OTTd ‘3093 I0dpIOM!(9Z9-ZBEIQO908TW:BRIOBADI TP -0
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goals the Agency envisions that TSDF facilities will report to
the Regional Administrator whenever:

1) a claim results in a reduction in the amount of
financial assurance for liability coverage
provided by an authorized financial instrument, or

2) a certification of a valid claim for bodily injury
or property damages caused by a sudden or non-
sudden accidental occurrence arising from the
operation of a hazardous waste treatment, storage,
or disposal facility is entered into between the
owner or operator and a third-party claimant for
liability coverage, or

3) a final court order establishing a judgment for
bodily injury or property damage caused by a
sudden or non-sudden accidental occurrence arising
from the operation of a hazardous waste treatment,
storage or disposal facility is issued against the
owner or operator or an instrument providing
financial assurance for liability coverage.

The regulation is not intended to require owners or
operators to report all types of claims that potentially could be
filed against a facility. Section 264.151, a related provision
promulgated in the same rulemaking, authorizes the payment of
funds from the financial instruments only for valid third-party
claims and expressly excludes payment for certain categories of
damages or obligations such as claims under worker's compensation
lawv or resulting from automobile accidents involving vehicles
owned by the facility. Similarly, the Agency intended to require
owniers or operators to report only valid claims to the Regional
Administrator.

The Agency did not intend that the reporting requirement
ext.end beyond the three situations listed above and plans to
clarify the regulatory language in the near future. This
memorandum interprets the provision as it stands pending formal
clarification in the Federal Redgjster. It should be noted that
the Agency is clarifying this provision in the interim through
use of a memorandum because of the particular circumstances of
this case.

If you have any questions about this issue, please contact
Barbara Foster at 382-4696.
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MEHMORANDUM
SUBJECT: Post=Closure Notices
FROM: Sylvia K. Lowrance; e
Office of Solid Was 3
TO: Robert L. Duprey, Director

Hazardous Waste Management Division (8HWM-RM)

This responds to your memorandum dated 26 March 1990, in
which you requested modification of the RCRA regulations
regarding release of owners and operators from financial
responsibility requirements. You expressed concern that owners
and operators do not comply with the deed notification
requirements of the regulations, and that because such a deed
notation has a negative effect on the value of the property,
there is a strong incentive for them not to comply. You
suggested that the regulations should explicitly require such
compliance with the deed notice requirements as a condition for
release from financial responsibility requirements.

As you discussed in your memorandum, sections 264.119 and
265.119 require owners and operators to record notations on the
property deeds within 60 days of certifying closure. The deed
notification must specify that: (a) the land has been used to
manage hazardous waste, (b) use of the land is restricted under
40 CFR Subpart G regulations, and (c) a record of the hazardous
wastes disposed of on the site has been submitted to the local
zoning authority. At the same time, sections 264.143(i) and
265.143(h) require the Regional Administrator to release owners
and operators from financial assurance requirements within 60
days of receiving certification that final closure has been
completed in accordance with the approved closure plan. The
certifications mentioned in sections 264.143(i) and 265.143(h)
are those in sections 264.115 and 265.115. Thus, there is no
explicit language stating that release from financial assurance
requirements is conditioned upon a demonstration that the owner
or operator has fully complied with the requirements of sections
264.119 and 265.119.

We plan to amend the requlations to clarify that release of
financial assurance is conditioned on full compliance with
sections 264.119 and 265.119 in the next available rulemaking
vehicle. Although enforcement is an available option to obtain
compliance with sections 264.119 and 265.119, we encourage you to
incorporate the requirements of sections 264.119 and 265.119 into



clesure plans to avoid the need for such enforcement action.
This will ensure that compliance with those sections will be
complete before the release from financial responsibility.

If you have any questions or comments regarding this
mexorandum, please feel free to contact Ed Coe at FTS 382-6259.
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TO THE STATES AND COMPACT REGIONS:

SUBJECT: COMBINED NRC-EPA SITING GUIDELINES FOR DISPOSAL OF MIXED LOW-LEVEL
RADIOACTIVE AND HAZARDOUS WASTE

As you are aware, the Low-Level Radioactive Waste Policy Amendments Act of 1985
(LLRWPAA) established milestones (and penalties for not meeting these
milestones) to ensure adenuate development of future disposal capacity for
commercial low-level radioactive waste (LLW). The penalties are auite severe
and the deadlines do not leave much room for slippage.

We would 1ike to call to your attention the January 1, 1988 milestone (Section
5(e)(1)(B)) which requires that each non-sited compact or non-member state
develop a siting plan for a LLW disposal facility. These siting plans must
include detailed procedures and a schedule for establishing a disposal facility
location and preparing a license application. Among other things, Section
5(e)(1)(B)(ii1) provides that the siting plan shall:

"... identify, to the extent practicable, the process for (1) screening
for broad siting areas; (2) identifying and evaluating specific candidate
sites; and (3) characterizing the preferred site(s), ..."

This letter serves four purposes:

(1) to inform states and compacts that, under current Federal law, the U.S.
Nuclear Regulatory Commission (NRC) and the U.S. Environmental Protection
Agency (EPA) have dual jurisdiction over mixed low-level radioactive and
hazardous waste (Mixed LLW); (2) to state that both NRC and EPA do not consider
the absence of EPA's final comprehensive Tocation standards to be justification
for states and compacts to not meet their obligations under the LLRWPAA; (3) to
convey that both NRC and EPA are committed to providing guidance to states and
compacts who request help in their efforts to meet the January 1988 LLRWPAA
milestone for siting plans: and (4) to jointly transmit the NRC-EPA combined
siting guidelines for Mixed LLW (enclosed).

Dual statutory authority exists for Mixed LLW, which is regulated by the NRC
under the Atomic Energy Act (AEA), as amended, and by EPA under the Resource
Conservation and Recovery Act (RCRA), as amended. Mixed LLW {s defined as
wiste that satisfies the definition of LLW in the LLRWPAA and contains
hazardous waste that either is listed fn 40 CFR Part 261 Subpart D or causes
the LLW to exhibit any of the hazardous waste characteristics identified in 40
CFR Part 261 Subpart C. Both the NRC and EPA staffs consider that Mixed LLW



can be dispcsed of in accordance with the above statutes and NRC and EPA
requlations. .

In 1982, the NRC promulgated regulations containing minimum site suitability
requirements for LLW land disposal facilities under 10 CFR Part 61. In 1981,
EPA promuigated minimum location standards for hazardous waste treatment,
storage, and disposal facilities in 40 CFR Part 264, Section 3004(0)(7) of
RCRA, which was added by the Hazardous and Solid Waste Amendments of 1984
(HSWA), requires EPA to publish guidance identifying areas of vulnerable
hydrogeology; this guidance was completed and issued in July 1986. Section
3004(0)(7) of RCRA also requires EPA to specify criteria for the acceptable
location of new and existing hazardous waste treatment, storage, and disposal
facilities as necessary to protect human health and the environment. EPA
anticipates proposing these location standards in September 1987 and
promulgating them by September 1988. This schedule provides affected states
and compacts with a preview of the final standards and an opportunity to
conmnent on the standards before promulgation. ) :

Because of uncertainty about the precise content of EPA's future location
standards, states and compacts may nave questions regarding the site selection
pracess. Both NRC and EPA are committed to providing guidance to states and
compacts who request help in developing their siting plans by the January 1,
1968 deadline. Technical questions pertaining to siting a disposal facility
for Mixed LLW should be submitted in writing to either the NRC or EPA contacts
listed below, as appropriate. 4

For questions about the LLRWPAA For questions relating to
siting deadline or NRC's site EPA's location standards
suitability requirements, contact: contact:

Or. Sher Bahadur Mr. Burnell Vincent

Division of Waste Management Waste Management Division
Mail Stop 623-8S Mail Code WH-565

U.S. Nuclear Regulatory Cosmission U.S. Environmental Protection
washington, D.C. 20555 Agency

Washington, 0.C. 20460



In summary, if states ard compacts cbserve the enclosed NRC-EPA combined siting
guidelines and keep abreast of the developing EPA location standards, tne
‘absence of final RCRA Tocation standards should not prevent states ard compacts
from meeting their oblications under the LLRWPAA,

Sincerely,

"/9@/
(X W
Hu . Thompson, JF., ctor
Office of Nuclear Materfal
Safety and Safeguards

U.S. Nuclear Regulatory Commission

1 // /., 2“'—
._,<f2ﬁ;1::_ (fAN
cJd. Winston Porter
Assistant Administrator
Cffice of Solid Waste
and Emergency Response
U.S. Environmental Protection Agency

Enclosure:
As stated



COMBINED NRC-EPA SITING GUIDELINES FOR DISPOSAL OF COMMERCIAL
MIXED LOW-LEVEL RADIGACTIVE AND HAZARDOUS WASTES

Introduction

The Low-Level Radioactive Waste Policy Amendments Act of 1985 (LLRWPAA)
requires states and compacts to develop siting plans for low-level radiocactive
waste (LLW) disposal facilities by January 1, 1988. These disposal facilities
mey receive commercial mixed low-level radioactive and hazardous waste (Mixed
LLW), which is regulated hy the U. S. Nuclear Regulatory Commission (NRC) under
the Atomic Energy Act (AEA), as amended, and by the U. S. Environmental
Protection Agency (EPA) under the Resource Conservation and Recovery Act
(RCRA), as amended. Mixed LLW is defined as waste that satisfies the
definition of LLW in the LLRWPAA and contains hazardous waste that either is
Tisted in Subpart O of 40 CFR Part 261 or causes the LLW to exhibit any of the -
h&zardous waste characteristics identified in Subpart C of 40 CFR Part-261. To
assist in applying that definiticn, NRC and EPA recently developed joint
guidance entitled "Guidance on the Definition and Identification of Commercial
Mixed Low-Level Radioactive and Hazardous Waste and Answers to Antfcipated
Questions" (Jan. 8, 1987). NRC has promulgated LLW regulations and EPA has
promulgated hazardous waste regulations that pertain to the siting requirements
fur disposal facilities fur Mixed LLW. Because of uncertainty about the
precise content of EPA's future location standards, states and compacts may
have questions regarding the site selection process. This document provides
combined NRC-EPA siting guidelines, to be used before EPA's new locaticn
standards are promulgated, to facilitate development of siting plans for
disposal facilities that may receive Mixed LLW. '

Section 5(e)(1)(8) of the LLRWPAA requires states and compacts to develop
siting plans for LLW disposal facilities by January 1, 1988. In addition to
other information, these siting plans must identify, to the extent practicable,
the procass for (1) screening for broad siting areas, (2) {dentifying and
evaluating specific candidate sites, and (3) characterizing the preferred
site(s). It 1s anticipated that this process will be based primarily on the
site suitability requirements that apply to LLW disposal. If facilities also
receive Mixed LLW, their siting requirements will reflect additional
requirements that apply to disposal of hazardous waste as defined by RCRA.

In 1982, NRC promulgated regulations which contain minimum site suitability
requirements for LLW land disposal facilities in 10 CFR 61.50. EPA has also
promulgated minimum location standards for hazardous waste treatment, storage,
and disposal facilities in 40 CFR 264.18. Considerations affecting siting are
also found in 40 CFR 270.3, 270.14(b) and (c). Although both NRC and EPA have
inccrporated siting requirements in existing regulatfons for LLW and hazardous
waste disposal, respectively, the 1984 Hazardous and Solid Waste Amenaments
(HSWA) tu PCRA require EPA to publish guidance identifying areas of vulnerable



hydrogeology. In July 1986, EPA published this guidance in "Criteria for
Identifying Areas of Vulnerable Hydrogeology under the Resource Conservation
and Recovery Act--Statutory Interpretative Guidance, July 1986, Interim Final
(PB-86-224953)." The 1984 HSWA also requires (in Section 3004(0)(7)) that EPA
specify criteria for the acceptable location of new and existing hazardous
waste treatment, storage, and disposal facilities, EPA anticipates proposing
these location standards in September 1987 and promulgating them in final form
by September 1988.

EPA's scheduled date for promulgating its final location standards is nine
moriths after the LLRWPAA January 1, 1988, milestone for non-sited states and
compacts to develop siting plans. Therefore, states and compacts may require
some assistance in their efforts to develop siting plans for LLW dfsposal
facilities that may receive Mixed LLW. The two agencies are issuing these
combined guidelines to promote the development of siting plans by states and
compacts. Both NRC and EPA consider that the absence of EPA's final
comprehensive location standards for hazardous waste disposal facilities {s not
an adequate basis for states and compacts to delay development of siting plans
for LLW disposal. :

States and compacts should proceed at this time to develop siting plans in
accordance with the existing NRC and EPA requirements. The following combined
NRC-EPA guidelines are provided for use by the states and compacts, and are
based on existing NRC regulations in 10 CFk Part 61 and EPA regulations in 40
CFR Parts 264 anc 270. As EPA continues its development of locatfon standards,
both agencies will strive to keep states and compacts informed about the status
of the developing siting requirements.

Combined NRC-EPA Siting Guidelines

Site suitability requirements for land disposal of LLW are provided in 10 CFR
Section 61.50. These requirements constitute minimum technical requirements
for geologic, hydrologic, and demographic characteristics of LLW disposal
sites. .Several of these requirements identify favorable site characteristics
for near-surface disposal facilities for LLW. The majority of the site
suitadbi1ity requirements, however, identify potentfally adverse site
characteristfes that must not be present at LLW disposal sites. The site
suitabili {frements in 10 CFR Part 61 are intended to function
collectively with the requirements for facility design and operation, site
closure, waste classification and so?regat1on. waste form and packaging, and
institutional controls to assure i1solation of LLW for the duration of the
radiological hazard. - The NRC Technical Position entitled “Site Suitability,
Selection, and Characterization® (NUREG-0902) provides detailed guidance on
implementing the site suitabflity requirements in 10 CFR Part 61.

EPA has also promulgated certain minimum location standards for hazardous waste
treatment, storage, and disposal facilities. These standards are provided in



40 CFR Section 264.18. As previously roted, the hazardous waste regulations
also include other location considerations as well as applicable provisions cf
other Federal statutes. For example, Subpart F of 40 CFR Part 264 requires
establishment of ground-water monitoring programs capable of detecting
contamination from land disposal units. While not a siting criterion per se,
this requirement can preciude siting in locations that cannot be adequately
monitored or characterized. A fyrther description of location-related
standards and applicable provisions of other Federal statutes can be found in
the "Permit Writers' Guidance Manual for Hazardous Waste Land Storage and
Disposal Facilities: Phase I Criterta for Location Acceptability and Existing
Applicable Regulations" (Final Oraft - February 1985). This guidance manua)
describes five criteria for determining location acceptability: ability to
characterize, exclusion of high hazard and unstable terrain, ability to
monitor, exclusion of protected lands, and identification of areas of
vulnerable hydrogeology. The first four of these criteria have & basis in the
regulations and are fully described in the manual. The fifth criterion,
vulnerable hydro?eology. is cefined in the RCRA interpretive guidance manua!
mentioned above (Criteria for Identifying Areas of Vulnerable Hydrogeology
under the Resource Conservation and Recovery Act--Statutory Interpretive
Guidance, July 1986, Interim Final (PB8-86-224953)).

However, since NSWA 2lso added other requirements in addition to location
standards to prevent or mitigate ground-water contamination, EPA recognizes
that vulnerable hydrogeology must be considered in conjunction with design and
operating practices. Vulnerability should not be the sole determining factor
in RCRA siting decisions. Rather, this criterion provides a trigger for more
detailed evaluation of sites that are identified as having potentially
vulnerable hydrogeology. The extent of necessary site review and evaluation is
related cirectly to the extent to which a location "fails" or “passes® the
vulnerability criterton. Sites that are determined to be extremely vulnerable
will require much closer examination than sites that are deemed non-vulnerable.
The results of this more detailed review may then provide a basis for eventual
permit conditions or modifications in design or operating practices.

8y combining the above technical requirements, standards, and guidance of both
agencies, and EPA have formulated the eleven guidelines 1istea delow. The
use of terms Ja the guidelines is consistent with their regulatory definitions
fn 10 CFR Part 61 and 40 CFR Parts 260 and 264. The combined set 0o location
guidelines 13 intended by the agencies to apply only as guidance to states and
compacts developing siting plans for LLW disposal facilities that may receive
Mixed LLN. These combined guidelines are not intenced to displace existing
standards and guidance. In addition, the independent guidance of both agencies
should be considered in any application of the combined siting guidelines.

The combined siting guidelines for a cormercial Mixed LLW disposal facility are
as follows:



1. Primary emphasis in disposal site suitability should be given to
isolaticn of wastes ana to disposal site features that ensure that the
long-term performance objectives of 10 CFR Part 61, Subpart C are met.

2. The disposal site shall be capable of being characterized, modeled,
analyzed, and munitored. At a minimum, site characterization must be able
to (a) delineate ground-water flow paths, (b) estimate ground-water flow
velocities, and (c) cetermine geotechnical properties sufficiently to
support facility design. At a minimum for site ground-water monitoring,
disposal site operators must be able to (a) assess the rate and direction
of ground-water flow in the uppermost aquifer, (b) determine backgrounrd
ground-water quality, and (c) promptly detect ground-water contamination.

3. The disposal site must be generally well-drained (with respect to
surface water) and free of areas of flooding or frequent ponding.

4; The disposal site shall not be in the 100-year floodplain.

5. The site must be located so that upstream drainage areas are minimized
to decrease the amount of runoff that could erode or inundate waste
disposal units.

6. DOisposal sites may not be located on lands specified in 10 CFR Section
61.50(a)(5), including wetlands (Clean Water Act) and coastal high hazard
areas (Coastal! Zone Management Act). Location of facilities on the
following lands must be consistent with requirements of applicable Federal
statutes: archeological and historic places (National Historic Places
Act); endangered or threatened habitats (Endangered Species Act); national
parks, monuments, and scenic rivers (Wild and Scenic Rivers Act);
wilderness areas (Wilderness Protection Act); and wildlife refuges
(National Wildlife Refuge System Administration Act).

7. The disposal site should provide 2 stable foundation for engineered
containment structures.

8. Disposal sites must not be located in areas where:

(a) tectosic processes such as faulting, folding, seismic activity, or
vulcanism may occur with such frequency and extent to affect significantly
the ability of the disposal facility to satisfy the performance cbjectives
specified in Subpart C of 10 CFR Part 61, or may preclude defensible
modeling and prediction of long-term impacts; in particular, sites must be
located more than <00 feet from a fault that has been active during the
Holocene Epoch;

(b) surface geologic processes such as mass wasting, erosion, slumping,
lards11ding, or wedathering occur with such frequency and extent to affect



significantly the ability of the cisposal facility to meet the perfarmance
objectives in Jubpart C of 1G CFR Part 61, or may preclude defensible
modeling and predicticn of long-term impacts;

(c) natural resources exist that, if explcited, would result in failure to
meat the performance objectives in Subpart C of 10 CFR Part 61;

(d) projected population growth and future developments within the region
or state where the facility 1s to be located are likely to affect the
ability of the disposal facility to meet the performance objectives in
Subpart C of 10 CFR Part 6i; ard

(e) nearby facilities or activities could adversely impact the dispcsal
facility's ability to satisfy the performance objectives in Subpart C of
10 CFR Part 61 or cculd significantly mask an environmental monitoring

program.

9. The hydrogeologic unit bereath the site shall not d{scharge ground
water to the land surface within the disposal site boundaries.

10. The water table must be sufficiently below the disposal facility to
prevent ground-water intrusion into the waste, with the exception outlired
under 10 CFR Section 61.50(a)(7).

11. In general, areas with highly vulnerable hydrogeology deserve special
attention in the s1ting process. Hydrogeology is considered vulnerable
when ground-water travel time along any 100-foot flow path from the edge
of the engineered containment structure is less than approximately i00
years (Criteria for Identifying Areas of Vulnerable Hydrogeology Under
RCRA--Statutory Interpretive Guidance, July 1986, Irterim Final-
(PB-86-224953)). Disposal sites located in areas of vulnerable
hydrogeology may require extensive, site-specific investigations which
could lead to and provide bases for restrictions or modifications to
design or operating practices. However, a finding that a site is lccated
in an ares of vulnerable hydrogeology alone, based on the EPA criteria, is
not considered sufficient to prohibit siting under RCRA.



9480.1984(01)

JUN 12 1984

Mr, Lou A. bBellone, ¢339y78y
Eastham Unit

P.Us BOX 16

Lovelady, TX 75851

Dear Mr, Bellone:

Thank you for your recent letter to Administrator Ruckelshaus
regaraing the use of cavitlies produced as a result of nuclear
wveapons testing for the disgosal of hazardous vaste. Mr. Ruckelshaus
has asked me to respond to your letter.

The major concern {n the disposal of hazardous wvaste (s in
containing the waste s0 that the potential for migration of
hazardous constituents is minimized., For this reason, EPA
generally reguires the installation of a liner that will prevent
migration of nazardous constituents duzing the active lite of
the land disposal facility an¢ a cover to minimize infiltration
of precipitation at facility closure.,

The deposition of hazardous wastes in deep underground rock
formations that are capadble of containing the wastes without use
of liners or covers is not currently among the options that EPA
allows, althouyh we are actively developing reyulations to address
this type of disposal. However, severe fracturing of underground
rock formations can be expected as a result of underyround nuclear
testing. Such fracturing would likely provice conduits tnrouyh
which hasardous constituents could migrate. Furthermore, pregic-
tion of the routes of mijration would be impossible. Aaditional
detonation where hazarcous wvastes have been placed coula cesult
in the generation of hazardous by.roducts of unknown character
and contribute to the dizpersal Or hazardous constituents unacr-
ground, Nuclear test sites, theretore, are [robanrly unsuitalle
for hazaraous waste cisi.osal,



I hope that this {nformation {s helpful to you,

MZ. Ruckelshaus deeply appreciates Your concern for the proper
disposal of hazardous waste.

Sincerely yours,

Kenneth A, Shuster
Chief, Land Disposal Branch
Office of s0lid waste

wWH=S65E:Rich Stessel:pj:S2063382-4654:HSH:6/12/84
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April 1, 1985

MEMORANDUM

SUBJECT: Applicability of the HSWA Minimum Technological
Requirements Respecting Liners and Leachate Collection
Systems

FROM: John H. Skinner, Director
Office of Solid Waste (WH-562)

TO: Waste Management Division Director
Regions I - X

We have received numerous inquiries regarding the
applicability of the HSWA-imposed minimum technological
requirements for liners and leachate collection systems at
hazardous waste landfills, surface impoundments, and waste piles.
This memorandum outlines the most critical factors for
determining the applicability of the minimum technological
requirements. The guidance contained herein will be incorporated
into an upcoming version of the Reauthorization Statutory
Interpretation (RSI) for the minimum technological requirements.
Other important applicability issues, such as definition of the
term "replacement unit," will be addressed in the RSI.

As you know, the new minimum technological requirements are
contained in sections 3004(o) and 3015 of RCRA. Among other
things, these sections require that (a) new landfill and surface
impoundment units and lateral expansions and replacements of
existing landfill and surface impoundment units must have two or
more liners and a leachate collection system above (in the case
of a landfill) and between the liners; and (b) new interim status
waste pile units and lateral expansions and replacements of
existing interim status waste pile units must meet the current
regulations for new, permitted waste piles. RCRA Subtitle C
permits issued after November 8, 1984, must include these
provisions, and interim status facilities must meet the
requirements with respect to waste received after May 8, 1985.

This has been retyped from the original document.
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The key term in understanding the applicability of the
minimum technological requirements is "existing unit," because
all other types of units (i.e., new units, lateral expansions,
and replacements) are required to meet the minimum technological
requirements. (However, interim status units that do not receive
hazardous waste after May 8, 1985, are excepted. In addition,
units permitted prior to November 8, 1984, are not addressed
under section 3004 (0).)

In order for a unit or portion of a unit to qualify as an
"existing unit” and, therefore, be exempt from the minimum
_technological requirements, all of the following criteria must be
met:.

1. The unit must have received solid or hazardous waste in
some portion of the unit as of November 8, 1984.

2. The area was identified in operating records, closure
plans, state permits, etc., as being part of the unit
as of November 8, 1984.

3. The area was "operational" as of November 8, 1984
(i.e., the area was constructed by that date in
accordance with Federal, State, and local requirements,
including licenses and permits).

The attached memorandum, regarding a facility in Region 7
that has recently proposed to place waste above a landfill trench
that is reaching its physical capacity, may provide you with
additional useful guidance.

Attachment

This has been retyped from the original document.
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JUL 17 1985 RE: WIBCJ0285

MEMORANDUNM .

SUBJECT: Status of Sludges in Surface Impoundmenta or
Land Treatment Units when Wastevater Treataent
Sludges are Listed in $§261.31 & $261,.32

PROM: John H. Skinner, Director
Office of 8olid wWaste

: James H, Scarbrough, Chief
Residuals Management Branch, Region 1V

In your June 20, 1985 memorandum, you asked if wastewvater

treatment sludge listings under $261.31 or §261.32 would
apply in all situations vhere land disposal or storage of
the associated wastevaters vas practiced, You cited a previous
memorandun from this office dated November 23, 1984, wvherein

a2 determination was made that vastewvaters from wood preserving
taetlttion treated in spray irrigation fields generated
listed K001 wastevater treatment sludges, and that such
units are subject to the hasardous wvaste facility permitting
standards,

Any pollution abatement technigue such as the land
treatment, disposal, or storage of a wvastewvater vill iavariadbly
generate a sludge. The mechanisms for sludge tformation
involve either precipitation, adsorption, or accumulation
of biomass. These units would be subject to reygulation
if the associated wastevater treatment sludges are listed in
$§261.31 and $261.32, if the sludges exhibit a characteristic,
or if the vastewaters themselves are listed or exhibit a

2" These units would therefore be subject to

cc: Regional Administrators
Regional Branch Chiefs
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

MAY 87

A tank owner closed a tank which contained waste solvent in 1977.
The waste solvent was an unlisted, ignitable waste (DO0l) which

was purped cut of the tank. Some ignitable residues remained in the
tank. The tank was sealed and has not been used since 1977. Is
the tank a RCRA disposal facility?

The preamble of the May 19, 1980 Federal Register (40 CFR 264 and
265, page 33170) specifically states that the regulatory scheme
of Subtitle C is prospective, i.e., it applies to hazardous waste
management which takes place after the effective date of the
Subtitle C regqulations. Inactive (either closed or abandoned)
disposal facilities could be subject to RCRA §7003 enforcement
authorities and CERCLA. If the tank was closed in accordance with
existing industry practices, it would be an inactive disposal
facility not subject to RCRA Subtitle C regulation unless the
waste in the tank is subsequently managed in a manner that would
constitute treatment storage or disposal.

Source: Chet Oszman (202) 382-4499
Research: Becky Cuthbertson
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% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
J WASHINGTON, D.C. 20460
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0CT 29 .57

SOLID WASTE AND EMERGCENC ™ RES

MIMORANDUM

SUBJZCT: Jnion Carbide Agricultural Products Company Waivar
Request Under §2004(2)(2) of HSW

AT
PROM : Marcia Williams, Directof/” M lrmd, ir
0ffice of Solid Waste | N

0 Robert I. Greaves, Acting Chief
Waste Management Branch (3HW30)

Per your memorandum of September 16, 1987 requesting our
assistance in responding to Union Carbdide Agricultural Products
Company's (JCAPCO) application for a variance under §3204(0)(2)
of RCRA, our views are set forth below.

Section 3005(j) requires the installation of doubtle liners
and a leachate collection system by Novemter 8, 1988 for all
surface improundments that existed on November 8, 1984 and *that
gualified for interim status. Tertain exceptions from these
requirements, however, are authorized under §$3005(j)(2),(3), (4) &%
{13). One other means of obtaining a waiver of §3005(j) require-
ments is set forth in §3004(0)(2). That section authorizes
the Administrator to grant variances from the double liner
and leachate collection system requirements if:

the owner or operator demonstrates to the
Administrator, and the Administrator finds for
such 1landfill or surface impoundment, that .
alternative design and operating practices
together with location characteristics, will
prevent the migration of any hazardous consti-
tuents into the ground water or surface water at
least as effectively as such liners and leachate
collection systems.

Unsuccessful in its attempt to obtain an exemption pursuant
to §3005(3j)(3), UCAPCO now proposes to satisfy the requirements of
obtaining a variance under §3004(0)(2) by a combination of
intragradient cut-off walls and the removal and treatment of
contaminated ground water within such walls. UCAPCO submits that
these design and operating practices coupled with the particular
hydrogeologic setting of its facility will ensure that the
ground water and surface water beyond the waste management
area will be protected as effectively as it would with the



installation of liners and a leachate collection system. A
fundamental premise of UCAPCO's proposal is that an evaluatiosn
for effectiveness occur at the édge of the waste nanagement ares
and not at the point hazardous constituents enter the ground
water. Whereas nazardous constituents will be allowel to
contaminate ground water benceath the units, UCAPCO claims that
its proposed system will not allow migration beyond the waste
management area. In UCAPCO's view, "any degree of contamination
[of the ground water] within the waste management area is authorizei"
provided that the ground water outside the area is protected.
Accordingly, UCAPCO's proposal attempts to demonstrate that the
system #111 control the escape of hazardous constituents from
the ground water beneath the unit to ground water beyond the
waste management area as opposed to the escape of hazardous
constituents to the ground water bheneath the unit.

In our view, UCAPCO's proposal fails to meet the requirements
of §3004(5)(2) on its face. Section 3004(0)(2) authorizes a
waiver of the double liner and leachate collection system requirs-
ments only uvon a demonstration that a proposed alternative will
"prevent tne nigration of any hazardous constituents into the
ground water or surface water" at least as effectively as a double
liner and leachate collection system. WCAPCO's proposal, however,
i3 specifically 1lesigned to allow migration of hazardous consti-
tuents into the ground water. The term "ground water" in §3004(0)(2)
is not qualified by ths phrase "beyond the waste management
area." Nor is there any evidence of Congressional intent that
the term "zground water" means only ground water beyond the waste
management area. 3urely if Congress had intended such a test
for waivers of the double liner and leachate collection system
requirement, it would have stated so clearly.

To the contrary, in amending §3004 of RCRA, Congress devised
a threefold scheme to ensure protection of human health and the
environment from hazardous waste treatment, storage and disposal
activities. The first "line of defense" is the requirement of a
liner and leachate collection system to prevent the escape of
hazardous constituents from landfills or surface jmpoundments.
The second line of defense is the requirement for ground-water
nonitoring to detect any failure of such containment device. And,
the third line of defense is the requirement to take corrective
action to clean up any problems resulting from such failure. .
Containment with collection and removal of leachate within the unit
to prevent leakage to ground water as the intended purpose of the
liner and leachate collection system requirement is supported not
only by the language of §3004(0)(2) in authorizing waivers of such



requirements only for methods equally 2ffective at preventing
1igration to ground water but also by *he language of §3004(0)(5
That section provides that the liner requirement of §3004(0){1)(
can be satisfied pending issuance of regulations by construction
0f a liner system" ... t0 prevent the migration of any coastituent
through such liner...." Any system, therefore, that only controls
constituent migration after it enters ground water cannot meet

the equivalency test of 33004(0)(2). The system proposed by UCAPCO
fully allows migration of hazardous constituents to the ground water
beneath the unit and therefore Joes not prevent the migration of
hazardous constituents "into the ground water." Moreover, hecause
migration of hazardous constituents freely occurs with respect

to such ground water, UCAPCO's proposed system cannot be "as
effective ags" a double liner and leachate collection system

in preventing migration to the ground water.

Y(3).
A1)

UCAPCO's argument that ZPA regulations express an intent
on ZPA's part to "write off" ground water beneath hazardous waste
management units because they only require compliance with
ground-water standards at the edge of the waste management area
demonstrates UCAPACO's fundamental misunderstanding of ZPA
regulations. Compliance with ground-water standards is determined
at the edge of the waste management area simply because the
installation of ground-water monitoring wells directly through a
unit was considered to put at risk the effectiveness of containment
devices underlying such unit. As the preamble to the regulations
establishing the ground-water monitoring system stated:

EPA does not believe that the placement of
wells required in this regulation presents a
significant risk that monitoring wells will
become conduits for leachate passing to ground
water.... [T]he regulation calls for monitoring
at the edge of the waste management area rather
than under the so0lid waste itself. This is to
eliminate any suggestion that the wells should be
drilled through any natural or artificial barrier
that may contain the waste. The problem of
migration of leachate will be reduced by plac{ing]
monitoring wells outside of any containment barrier.
... 45 PR 33066, 33193 (May 19, 1980).

Thus, this requirement in no way evidences an intent on EPA's part

to allow contamination of ground water beneath a unit. Accordingly,
any reference to ZPA regulations in the legislative history of
§3004(0) cannot support the conclusion that Congress intended to
forfeit the quality of ground water beneath hazardous waste manage-
ment units. In fact, EPA has expressly stated its contrary views with
respect to the meaning of "ground water" in guidance addressing a



walver provision similar to §3004(0)(2). Section 3005(J3)(4)
authorizes a walver from the double liner and leachate collection
system requlrements upon a showlng of, among other things:

that such surface impoundment 1s located, designed
and operated so as to assure that there will be no
migration of any hazardous constltuent into ground
water or surface water at any future time. The
Administrator or the State shall take into account
locational criteria established under Section 3004(0o)

(7).
EPA's guldance regarding the meaning of "ground water" states:

EPA 1nterprets this provision as referring to the
closest source of ground water or surface water,
whether contaminated or noncontaminated, usable or
nonusable, as the point to which there must he no
migration of any hazardous waste or constituents.

As used in this provision, "ground water" includes,

but 1s not limited to, all USDW's and all aquifers;

1t encompasses "all water below the land surfagce in

a zone of saturation" (40 CFR 260.10). A demonstration
of no migration 1n saturated soill would not be appro-
prlate for thls exemption because waste migration into
the saturated zone 1is interpreted as ground-water
contamination. Because Section 3005(])) 1s concerned
with migration that could be prevented through the
installation of a double liner and leachate collection
system and because the escape of hazardous wastes or
constituents through overtopping, surface water runon
and runoff, and/or eroslion are addressed independently
in various sections of 40 CFR Part 264, the demonstration
of no migration to surface waters for this exemption
should address migration in subsurface solls. The
demonstration of "no migration" to both ground water
and surface water should therefore be made for the
unsaturated soll beneath the facility. Inter®m Status
Surface Impoundments Retrofitting Variances, EPA/530-SW-
86-017 (July 8, 1986).

In sum, §3004(0)(2) allows for walvers of the liner and
leachate collection system requirements only for alternatives at
least as effective as the first line of defense against migration
of hazardous constituents, 1.e., containment within the unit and
maximizing the collectlon and removal of leachate before 1t can
migrate out of the unit. Congress did not authorize substitution
of a corrective action type system that is responsive only to
the further migration of hazardous constituents as a substlitute
for initlal contalnment requirements. See Senate Report No.
98-284 at 28. In fact, Congress specifically amended §3004 "to
correct the deficlency in existing regulations allowing double
liners and ground-water monitoring to be alternatives." H.R.
2867, Conf. Rep. at 89. Accordingly, substitution of UCAPCO's
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proposed system for the double liner and leachate collection systenm
requirement would undermine Congress' and the Agency's carefully
crafted, tlered strategy for ensuring protection of human health
and the environment.

We are therefore unable to conclude that the proposed
alternatlive would be as effectlive as the liner and leachate collection
sSystem requliresment 1in preventing migratlion of hazardous constituents
into the ground water.

cc: Bruce Weddle
Susan Bromm
Joe Carra
Bob Tonett
Suzanne Rudzlnskl
Bob Kayser
Les Otte
Tina Kaneen
Charles Jpenchowski
Pamela Savage
Chris Rhyne
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CCT 15 272
MEMORANDUM
SUBJECT: Requirements for Analysis of Appendix VIII
Constituents in Groundwater
PROM1 Marcia Willianms, Director
Oftfice of Solid Waste (' iH=562)
TOs Stephen R, t/assersuqg, Director

Hazardous Waste Management Division (3HU0O)

Your memorandum of September 20 relating the problems associated
wvith the analysis of Appendiz VIII constituents in ground water
raises a number of valid concerns. The adequacy of the current
SW=846 methods for routine determinations of all constituents is
being evaluated, and the rationale for requiring a complete
Appendix VIII analysis in ground vater is being reexamined.

As you know, the existing permit regulations ($270.14(c)(¢))
require the permit applicant to identify the concentration of
aach Appendix VIII constituent in any plume of contamination,

In response to nuberous requests for selective waivers of the
regulatory requirements, the Office of Enforcement and Compliance
Monitoring (OECM) and OSWER issued a joint memo to the Regions
(Price/Thomas, August 16, 1984). Thia memorandum, however, only
exempted a small number (21) of the 375 Appendix VIII constituents
from aonitoring requirements through eanforcement discretion,
based on the constituents' {nstability in water or the lack of
EPA~accepted, standardized test procedures. The Agency has also
propeosed to eliminate the need to test for these substances {n
ground vater in a proposed rule (49 PR 38786, October 1, 1984).

Currently, several Agency activities are underwvay that should
address anany of the concerns outlined in your memorandum. A
workgroup. has been formed to examine the need for changes in

the regulatory requirement for the analysis of all Appendix VIII
constituents. In order to justify a regulatory amendment, the
workgroup is gathering data and considering several options that
may lead to & more limited set of parameters for groundewater
analysis. This work and the subsequent regulatory developaent
process could lead to a proposed rule by late 1986, and the promul-
gation of a final rule a year later. ror more details on the
progress of the Appendix VIII workgroup, contact Bob April, land
Disposal Branch (382-4684).
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In sunpoet of the worksroun effort tha Agency is examining wkich
constituents (beyond thoge cited in the krica/Thomas menocrancun)
shculd be drogped frcnm the ronitering requirarent tecaug2 of
instability in water or lack of analytical methods. :(‘2thous
ovaluation work is also underway to support prexulgation 9f the
analytical =ethods issigned to tha Appendix VIII constituents in
the rule rroposed con Cctober 1, 1334. Addicional nethods evaluation
is being conducted throuah the Suparfund program and the Ground-
l‘ater tonitoring Task Force. Any questions concerning these
¢fforts, or other gquastions on the adequacy of currant fPA ~ethods,
should be directed to 2aul Priedrman, studies and Mathods sranch

(322-4796).

The curveont requlations are very specific in raguiring that =ach
lorendix VIII constituent be cdetermined. Theretore, a strict
reading of the requlations would not allow eithar of the aitarna-
tives put torward by the Army to be Jdeemed acceptable under

current EPA policy. The Agency is aware of the inplementation
psroblems involved in permit issuance that arise from the current
rigid regulatory approach. Other Regions are also wrestling

with the implementation questions you are facing in Region III.

Por assistance in resolving permit-related Appendix VIII questions,
you may contact Bob Kayser of the Permit Assistance Team (382-4536).

As noted above, any regulatory changes in the Appendix VIII
monictoring requirement would not become effective until the end
of 1987. I realize, however, that permitting needs are more
immediate. As increasing numbers of facilities are required to
submit Appendix VIII analyses, the lack of a realistic policy
may create a slowdown in the permitting process as well as
inconsistent compliance.

4

Therefore, I have initiated offorts by OSW to expand the number

of Appendix VIII constituents exempted from ground-water monitoring
requirements beyond those listed in the proposed rule of October

l, 1984. I intend to issue some form of interim guidance early
rirext year. In addition, I have made the caompletion of the tasks
supporting a regulatory change a high priority.

Pinally, in regard to your concern about wvhether the Army facility
can certify compliance with applicable ground-vater monftoring
requirements by November 8, I would refer you to the Pederal
Register notice of September 235, 1985 (30 FR 38948). That notice
indicates that the applicable requirements are those in Part

265. Therefore, compliance with Part 264 or 270 requiresments
involving Appendix VIII should not be an issue for certification.



cC: waste 'anag2ment Pivision Directors, feqgions I, ID, ird (veX
Pruce leddls
Jack Lehnan
£ilea2n Claussen
Jeter Cuerrero
Terry Cronan
Boo Apnril
Bob Kayser
Paul Friedman
Lave rriedman
LLloyd Guercti
1ikxe "arclay
~ark f(reenwood
Sonraim King
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MIMORANDUM

SUBJECT: Ground=Water Monitoring Variance Reguirements

Original Sienad By

FROM: Marcia williams, Director jrete 5. Milliams

Office of Solid Waste (Wli-56%

TO1 Conrad Simon, Director
Air and waste Management Division (2AWM)

This memorandum is in response to your memorandur of
May 29, 1955, concerning the possibility of a ground-wvater
monitoring variance at the CECOS site in Ponce, Puerto Rico
(EPA I.D. Number PRD00C010231). The variance your memorandum
describes is based on enjineered safeguards at the waste
management unit. The standards for ground=water monitoring
variances based on engineered structures for landfille
operating under permits are set by new Section 3004(p) of
the Resource Conservation and Recovery Act. As EPA exnlained
in the preamble to the final “"codification® rule for the 1984
RCRA ariendrents, Section 3004(p) invalidated the "engineered
structures® variance regulations for land disposal units EPA
promulgated on July 26, 1982, and substituted more stringent
standards. See 50 Fed. Reg. 28716-28717 (July 15, 19%985).

The "codification®” rule deleted the existing variance
rules for landfills in 40 C.F.P. 264.302., It inserted the new
variance standards required by the statute into 40 C.F.R.
264.90(b)(2) (copy attached). This requlation also deleqates
the authority to grant variances to the Regional Administrators.

The standards you have outlined in your memorandum resemble,
but do not precisely match the new variance regulations. For
example, the regulations also reguire the Regional Administrator
to find, to a reasonable degree of certainty, that the unit will
not allow migration of hazardous conatituents beyond the outer



layer of containment before the end of the post-closure care period.
You will need to evaluate the Ponce landfill against the reqgulatory
requirements. The regulation does not appear to grant the Regional
Administrator authority to impose more stringent requirements.

If you or your staff have any questions concerning this
matter, please telephone Bob April of my staff (FPTS=382-4654).

Attachment
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

OCTOBER 85

Definition of "Physical Compliance"

owners or operators of land disposal facilities which have
interim status prior to November 8, 1984, will have their interim
status terminated on November 8, 1985, unless a Part B permit
application is submitted prior to that date and the
owners/operators certify that the facilities are in compliance
with all applicable ground-water monitoring and financial
responsibility requirements per §270.73(c), of the July 15, 1985,
Federal Register (50 FR 28753). The notice of implementation and
enforcement policy for this provision in the September 25, 1985,
Federal Register (50 FR 38946), states that to certify compliance
a facility must be in "physical compliance" with the Federal or
State ground-water monitoring and financial responsibility
requirements. What is "physical compliance" for the Federal
ground-water monitoring requirements?

Owners or operators must certify "physical compliance" with
applicable ground-water monitoring requirements defined in
40 CFR Part 265, Subpart F (see Appendix A, 50 FR 38949).
"Physical compliance" for purposes of certification under
§3005(e) means that unless the owner/operator meets the
waiver requirements under §265.90, the facility must have a
ground-water monitoring system which meets all of the
specifications of §265.91. This system must be physically
in place at the unit for which certification is required and
sampling and analysis under §265.92 must be underway.

Source: Jackie Tenuszak (202) 475-9328

This has been retyped from the original document.
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

OCTOBER 85

Ground-Water Monitoring Well Construction

A bladder pump is used instead of a bailer to obtain ground-
water samples. What construction material is required for
the bladder pump and the sample tubing in the well?

When a bladder pump is used, it is connected to a
sample tube that runs inside the well casing to the
surface. The RCRA Ground-Water Monitoring Technical
Enforcement Guidance Document (Draft) (Sections 3.2.1 &
3.6) dated August 1, 1985 recommends that the well
casing, bladder pump, and sample tube be made of Teflon
316 stainless steel. 1In the case where an existing
well is constructed of different materials, this
guidance document recommends that the enforcement
official decide if the well allows for the collection
of representative ground-water samples as it is built
or whether another well should be built with more
inert, resistant materials (Section 3.7) adjacent to
it.

Source: Ken Jennings (202) 475-9328

This has been retyped from the original document.
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

DECEMBER 85

Compliance to Detection Groundwater Monitoring

6.

As part of his RCRA permit, the owner/operator of a land
disposal facility must conduct compliance monitoring in
accordance with §264.99. If, after several years of
compliance monitoring, the owner/operator can show that
Appendix VIII constituent levels are no longer present above
background levels, is it possible for the owner/operator to
revert to detection monitoring levels per §264.987

Once the facility has been triggered into compliance
monitoring and it becomes part of the permit, the

owner /operator must conduct compliance monitoring for
the number of years equal to the active life of the
facility (including any waste management activity prior
to permitting, and the closure period per §264.96(a)).
Upon conclusion of the compliance period, the

owner /operator may be able to return to detection
monitoring for any remaining period of post-closure
care, provided that: (1) no corrective action is
required (§264.99(1) or §264.100); (2) the constituent
levels are at or below background levels; (since the
detection monitoring program is designed to detect
increases over background levels, a facility which was
meeting a ground-water protection standard set at a
level above background would continually be required to
switch from detection monitoring to compliance
monitoring; hence, the return to detection monitoring
would not have any practical value unless constituent
levels were at or below background levels); and (3) the
owner /operator submits an application for a permit
modification (§270.41(a)(5)(v)).

Source: Mark Salee (202) 382-5742

This has been retyped from the original document.
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May 15, 1986
MEMORANDUM

SUBJECT: Identification of Uppermost Aquifer in Fill

FROM: Marcia E. Williams, Director
Office of Solid Waste (WH-562)

TO: Harry Seraydarian, Director
Toxics and Waste Management Division
Region IX

I am writing in response to your memorandum of February 27,
1986, concerning ground-water monitoring at the IT Corporation's
Vine Hill facility. I agree that the IT Corporation must monitor
the uppermost saturated zone regardless of whether the saturated
zone is manmade fill or natural rock.

The intent of the regulations is to monitor the first
ground-water contamination, not to link monitoring to a
commercially productive aquifer. The preamble to the regulations
(33192 FR, May 19, 1980) states "The monitoring program seeks to
detect contamination of the uppermost aquifer because that will
be the first ground water affected by a leaking disposal
facility." The draft Technical Enforcement Guidance Document
(August 1985) states "The uppermost aquifer extends from the
water table to the first confining layer (or ten feet into
bedrock) and includes any overlying perched zones of saturation."
Such monitoring provides essential information on the direction
and concentration of the flow of contaminants from hazardous
waste units since formations of low permeability (e.g., aquitards
and aquicludes) may divert the flow of contaminants to surface
water, upgradient wells, or beyond downgradient wells so that the
contaminants are not discernable to lower monitoring wells at the
waste boundary.

The arguments of the IT Corporation seem to center around
semantic arguments over the nature of a "geologic formation."
Instead, IT should focus on the saturated zone and early
detection of contaminant flow from the site. As a policy matter,
this office supports the location of wells so as to most
efficiently detect contamination.

This has been retyped from the original document.
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If you have any further questions concerning this matter,
please telephone me (FTS-382-4627) or have your staff telephone
Arthur Day of my staff (FTS-382-4658).

cc: Regional Waste Management Division Directors,
Regions I-VIII, X
John Lehman
Bruce Weddle
Kenneth Shuster
Arthur Day

This has been retyped from the original document.
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Mr. Alan McConnell, Legislative Director
Office of the Honorable Newt Gingrich, MC
House of Representatives
Wwashington, D.C. 20515

Dear Mr. McConnell:

This is a fcllow-up to our phone conversation concerning
the issues raised by Mr. William Gardiner of Analytech in
Georgia.

The document, “Minimal Cost Instrumental Approaches to
Ground Water Monitoring," by Mr. William Gardiner applies to
organic analysis for ground water monitoring as specified in
40 CPR Part 261, Appendix VIII. The Administrator has signed,
and will place in the Federal Register, a new ground vater
monitoring requirement In 40 CFR Parts 264 and 270 Appendix IX.
This proposal will replace existing requirements with new
requirements to analyze ground vater for 250 specific chemicals
derived from the Appendix VIII, plus additional chemicals
designated by Regional Administrators on a site specific
basis.

Except for the chemicals which may be designated on a site
specific basis, the organic chemicals listed in Appendix IX may
be detormined by a combination of gas chromatographic (specific
detector) methods or a combination of gas chromatographic (speci-
fic detector) and gas chromatographic/mass spectrometric methods.
Mr. Gardiner may employ, from the Agency's point of view, any
combination of the above-mentioned techniques as specified in the
appropriate methods of SW-846.

We hépo this information helps you in aiding Mr. Gardiner.

Regpectfu yoyts,

Paul Priedman
Chenist
Technical Assessment Branch

cc: Bob April
David Priedman
Peter Guerrero
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
JULY 86

Ground-Water Monitoring: Establishing Background Values

According to 40 CFR 264.98(c) the owner/onerator (o/0) of a land
disposal facility must establish backqround values for the ground-
water monitoring parameters specified in the facility permit. The
o/o must establish these background values using the procedure
specified in 40 CFR 264.97(q) which requires that background data be
based on quarterly sampling of urgradient wells for one year.

(a) Interim status facilities may not have the necessarv gqround-water
monitoring data needed for a permit since the 40 CFR 265 ground-water
monitoring requirements are very general and not specific for
individual constituents. How does an o/o of an interim status
facility meet the 40 CFR 264.98(c) standard?

{b) New facility owner/operators must obtain a permit nrior to
construction of the facility per 40 CFR 270.10(f) (50 FR 28751). Does
drilling ground-water monitoring wells constitute construction? If
so, how does the o/o0 meet the 40 CFR 264.98(c) standard?

(a) An interim status facility may fulfill the background data
requirement for permitting in a number of ways. Assuming the
facility o/o has been conducting an indicator evaluation program

as required by 40 CFR 265.92 and 265.93(h), the o/o0 may

supmit the data that have been collected to that point with the
permit application. As required by 40 CFR 270.14(c)(6), the o/o must
also submit a proposed list of indicator parameters or hazardous
constituents which could reasonably appear in the gqround=-water

at the site, and background values for each nproposed constituent

(40 CFR 264.98). If the o/0 cannot submit backqround val_.2s for every
one of the proposed constituents, the o/o must submit procedures to
calculate these values (40 CFR 270.14(c)(6){(1iii) and (iv)). The o/0
would then generate the background data during the first vear

of the permit. The final background values would aut.matically
become part of the permit. (See the July 26, 1982 Federal

Register, 47 FR 32306.)

(b) 40 CFR 270.14(c)(6) requires owners and omerators of new
facilities to submit only plans for detection networks prior to
permit issuance. Well installation may take place after the
permit issues. Well construction could constitute facililty

construction.

Source: Vernon Myers (202) 382-4658
Research: “Jennifer Rrock
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6 AUG 86

Hnnorahle Roh Nole
United States Senator
444 S.E. Quincy
Topeka, Kansas 66683

Near Senator Dole:

Thank you for vour June 24, 1986, letter on behalf of
Ms. Sharilvn Dienst., ™s. Dienst expressed concern ahout the
use of alternate concentration limics at RCRA/CFRCLA sites.
Specifically, Ms. Dienst raised questions regarding the
RCRA/CERCLA consent orders on the N.I.2.S. facility {n Kansas.

The ground-water protection standard (GWPS) under Subpart
F of 40 CPR Part 264 requires a concentration limit for each
hazardous constituent entering the ground—-water from a RCRA
requlatory unit. This concentration limit is established in
the facility permit and serves as a concentration limit bevond
which Adegradation of qround-water quality will not he allowed.
These concentration limits determine when corrective action
is required.

There are three pnssible concentration levels that can be
used to estahlish the GWPS:

1. BRackqround levels of the hazardous constituent;

2. Mvaximum concentration limits listed in Table 1
of Section 264.94(a) of the requlations; or,

3. Alternate concentration limits (ACLs).

The first two levels are established in the facilitv permit
unless the facility owner or operator apnlies for an ACL.

To obtain an ACL, a permit apnlicant must demonstrate
that the hazardous constituents detected in the ground-water
will not pose a substantial present or potential hazard to
human health or the environment. The factors used to evaluate
ACL requests are nineteen specific items related to potential
adverse effects on ground-water quality or hydraulically-
connected surface water quality.



An ACL demonstration is essentially a risk assessment
and risk management nrocess in which a determination of '
acceptahle around-water contamination is made. If the ACL
demonstration relies on a showina that adverse effects on
human health and the environment will be delaved rather than
nrevented, then the ACLs will not be aranted. The nermit
anplicant must provide evidence that the adverse impacts will
be prevented,

The Agency has a draft ACL quidance which includes six
case studies; includina the case study which Ms, Dienst requested.
The draft quidance is subject to chanqge and is not EPA's official
policy. The quidances, when finalized will serve to elaborate
on the ACL criteria and to provide examples of acceptable ACL
arquments through case study examples. We expect to finalize
the guidance by the end of October, 1986,

EPA's Region VII office in Kansas City, Ransas, has the
lead role in reviewing the NIES facility ACL anplication and
makina the final decision on the concentration limits.

Regarding Ms. Dienst's question about apneal rights, I
suqqgest she call Mr. Lloyd Guerci, Director of EPA's RCRA
Enforcement Division., His telenhone number is (202) 382-4808,
The process for orders under RCRA is presently under review.
However, the RCRA process is expected to operate in the same
manner as that for CERCLA orders. Under the CERCLA order
process, public comment is sought by the respective EPA
Regional Office. 0Nnce corrective action alternatives have
been agreed upon by EPA and the resnonsible party, a draft
consent order is usually published for public comment. BRased
on public comments EPA may reneqotiate the order. In this
wvay the public's views are taken into account. There often
are ongoing discussions, such as public meetings, with the
public involved throughout the process.

ACLs are usually granted throuah the vermit process.,
Nationally, neither EPA nor authorized States have apporoved
any. ACL applications to date. However, Region IV, with
Headquarter's concurrence, has given tentative apnproval for
an ACL for nickel at a facility in Alabama. This ACL is
awaiting permit issuance. The CERCLA nrogram has made ACL-
like decisions at one site: Sylvester, NH,

I hope this letter addresses "s. Dienst's concerns.
If I can be of anv further assistance, please let me know.

Sincerely,

15\3. Winston Ponrter
Assistant Administrator
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Honorable ‘lewt Ginarich
Youse of Renresentatives
Jagshinqton, ND.C., 20515

Near Mr, Cinqrich:

Thank you for your Sentember 8, 13R6, letter concerninn
the State of Georgia's choice of analytical methods for Around-
water monitorinn. Georgia fnvironmental Protection Nivisinnt's
requirement that only gas chromatoqraphy/mass spectrometry
(gc/ma) be used for ornanic analvsis is not inconsistent
with the Federal oroaram.

AS Mr., Friedman explained in his July 25 letter to which
you referred, the Environmental Protection Agency (EPA) has
anproved both methods: gc and gc/ms. It is possible to-
perform Appendix VIII (40 CPR Part 261) organic analysis
using only gc. However, EPA's Ground-Water Task Porce chose
to use Ac/ms, as the State of Georaia has. In many cases
convantional gqc detectors cannot discriminate hetween the
comnounds of interest and the interfering compounds that are
oresent. We nrefer nc/ms because it nrovides certain struc-
tural information that can minimize interferences. Usinqg
Ac oanly, it may be possihle for a laboratorv to demonstrate
the ability to overcome the prohlem by emnlovying a second
column containing a different stationarv phase. However, in
the case of analyzing complex samples for a number of pollu-
tants, this technique would bhe quite exvensive. The qc/ms
allows for the simultaneous or ranid sequential measurement
of large numbers of different orananic oollutants. This
method is especially useful in the Appendix VIII analyses to
which you referred. Thus, it is EPA's preference to use
ac/ms.

Under Section 3006 of the Resource Conservation and
Recovery Act, EPA has qranted authorization to the State of
ceorgia. Therefore, it is Georqgia's, rather than EPA‘s,
analytical recuirements that apnly. Consistent with its
authorization, Georgia may require use of the gc/ms method.
Please contact Georqgia's Department of Natural Resources
Commissioner, Leonard ledbetter, for further information on
Georqgia's requirements. He can he reached on (404) 656-4713,



1 hope I have clarified this situation for vou. TIf T
can be_of any further assistance, Dlease let me know.

Sincerely,

Lee M, Thomas

Lee M, Thomas

WH=562/GARMAN/T . MCMANUS - 475-8613/81d4/9=18=R6/Control
No: AL602860/Due Date: 9=22-836/CONTROLLED CORRESPONDENCE $5
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OCTOBER 86

Corrective Action for New Facilities

Is an owner/operator seeking a pre=construction permit for a new RCRA treatment,
storage, or disposal facility subject to corrective action under Section 3004(u)
of RCRA?

Yes, Section 3004(u) states that corrective action is required "for all
releases of hazardous waste or constituents fram any solid waste management
unit at a treatment, storage, or disposal facility seeking a permit..."
under Subtitle C of RCRA, "... regardless of the time at which waste
was placed in such unit...” Therefore, any solid waste management
unit located on a site which is involved in a permit application is
subject to corrective action (§264.101) even if there has never

been any mevious authorization for hazardous waste activity at the
site. Examples of units which could be included in corrective

action under these circumstances are sanitary landfills, dumps, and
units in which waste which is normally exempt fram RCRA regulation
have been stored or disposed. Releases of hazardous waste would
include releases of listed (§261.31-33) or characteristic hazardous
wastes. Releases of hazardaus constitueuts fram both hazardous and
solid wastes are also covered. This would include any of the
hazardous constituents listed in 40 CFR Part 261, Appendix VIII,

Source: Dave Fagan (202) 382-4740
Research: Betty Wilson
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February 25, 1987

MEMORANDUM

SUBJECT: Applicability of Vulnerability Guidance

FROM: Arthur Day, Chief
Technical Guidance Section

TO: Doug McCurry
Residuals Management Branch, Region IV

During the question and answer period at the recent seminar
on Land Disposal Technology, you asked whether the guidance on
ground-water vulnerability was applicable to the RCRA permitting
standards. I took you questions to refer to whether a permit
should be denied solely because the facility is located in a
vulnerable setting. My reply stated that the guidance was not
intended to be a national siting policy, and that it was, in this
sense, not applicable to the RCRA permitting standards. I
believe that this response failed to fully convey the purpose of
the guidance.

The intended use of the guidance by the RCRA permit writer
is stated in Section 1.2 of the guidance (attached). You should
carefully note that the guidance is applicable to the RCRA
program in at least the following ways:

o It provides the permit writer with a standardized
method for assessing the adequacy of hydrogeologic
aspects of a Part B application. An adequate site
characterization is a permit application requirement,
as explained in the so-called Phase I Location Guidance
(note attached copy, see section 2.1). Adegquate site
characterization is needed for ensuring that ground-
water monitoring wells are properly located.

. Permit writers should consider requiring a contingent
corrective action plan in permits issued to facilities
in vulnerable settings, when such facilities are not
already conducting corrective action. This is meant to
reduce the time between plume detection and response
that is associated with permit modification. The TOT
method also provides a trigger for more detailed review
and evaluation by the permit writer. The results of
this review may provide a basis for changes in design
or operating practices.

This has been retyped from the original document.
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o The vulnerability definition can be used by a Region to
prioritize site analyses, although the existing
Facility Management Plan system would take precedent.
It is also referenced in the guidance on Interim Status
Impoundment Retrofitting Variances, under the '"no
migration" exemption.

J It provides a framework for assessing leachate
migration potential and impact along each of the three
pathways of concern (i.e., water well, discharge to

surface water, basement seepage). The last pathway has
often been overshadowed by concern for water well
protection.

Let me elaborate on these points. First, I recommend that
your permit writers ensure that data on hydraulic conductivity
are collected in accordance with the methods presented in
Appendix A. This is important, because such information
influences monitor well placement and corrective action plan
design. These methods are about to also appear in SW-846. I
also think that permit writers should approach their reviews of
site characterization/monitorability using the flow net methods
presented in Appendix B. Please note that the TEGD also
recognizes the role of flow net analysis for this purpose. The
vulnerability guidance recommends (pages 1-~6) that an objective
method that can reduce the number of negotiations with an
applicant's site characterization be tested by installing
additional piezometers (in order to verify a flow net), this is
an applicant to reach closure on the adequacy of site
characterization. Finally, the flow net methods will also help
reveal to permit applicants and permit writers whether
significant migration pathways exist beyond the aquifer
contamination route; this can be particularly important where
above-grade or shallow trench landfills are constructed in low-
permeability sediments or rocks, such as in parts of the Atlantic
and Gulf Coastal Plan.

I recognize that the analytical methods presented in the
Guidance (such as flow nets) may be unfamiliar to many permit
writers. I do not maintain that permit writers should evaluate
flow nets for all of their projects. The method might be most
immediately useful where site characterizations are in dispute.
However, I think that you will find that a one-time effort made
by your staff in applying these tools will be productive in the
longer term. I am pleased to note that one member of the EPA
Science Advisory Board particularly praised Appendix B (flow
nets) as the best discussion on this common geotechnical tool
that he had seen for hazardous waste facility analysis.

As I mentioned in response to another question, OSW is
developing additional location standards for TSDs, which we plan

This has been retyped from the original document.
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to propose by 9/87. We are considering whether a "degree of
vulnerability" concept should be incorporated into these
standards. We are also considering incorporating the flow net
verification concept described above as a site characterization
performance requirement.

I hope that these comments clarify our earlier discussion.
Please contact me at FTS-382-4680 i1f I can provide further
information.

Attachments

cc: James Scarbrough
Bob Tonetti
Terry Grogan
Suzanne Rudzinski
Matt Hale

This has been retyped from the original document.
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March 10, 1987

MEMORANDUM

SUBJECT: 1International Paper Company, Wiggins, Mississippi

FROM: Susan Bromm, Acting Director
Permits and State Programs Division

TO: Patrick Tobin, Director
Waste Management Division

I am writing in response to your January 29, 1987 memo to
Marcia Williams concerning "alternate concentration limits"
(ACLs) in a draft HSWA permit for International Paper Co. (IP),
Wiggins, MS. The materials you sent were reviewed by Mark Salee,
Janette Hansen, and Bob Kayser of the Land Disposal Permit
Assistance Team (PAT). The PAT also consulted with the
corrective action work group. The comments below are based on
the PAT's recommendations for approaches to corrective action for
continuing releases to ground water at solid waste management
units. Final Agency regulations and guidance may be different on
some issues.

The draft HSWA permit contains ground-water cleanup
standards (concentration limits) for 15 hazardous constituents.
Seven of the concentration limits are based on an ACL~type
demonstration, set at human health criteria levels. These
concentration limits are consistent with currently available EPA
Verified Reference Doses and proposed recommended maximum
contaminant levels.

Your memo highlighted two issues of concern in the draft
permit. The first issue dealt with the use of human health
criteria versus taste and odor criteria as the basis for the
concentration limit for pentachlorophenol. This issue has been
analyzed by the Region IV Ground-water Technology and Management
Section. Their conclusions were summarized in a November 5, 1986
memo from B. Stallings Howell to Doug McCurry. Their rationale
for the use of taste and odor thresholds is consistent with the
most recent draft ACL guidance and policy. However, their
application of the rationale does not appear to be fully
consistent with the ACL guidance and policy. For example, the
memo states,

... ACLs based on human health criteria be adopted for
phenol and pentachlorophenol at International Paper for the
following reasons:

This has been retyped from the original document.
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1. The probability that concentrations above the taste and
odor threshold will reach a drinking water well is low
at the site...

Although not explicitly addressed in the draft ACL policy and
guidance, we believe that concentration limits can be set at
human health criteria levels that are above taste and odor
thresholds if the resource value of the ground water is not
degraded. In this case, it must be shown, to a reasonable degree
of certainty, that attenuation of the contaminant plume between
the point of compliance and the property boundary will result in
contaminant concentrations at the property boundary equal to or
below the taste and odor thresholds. This type of evaluation
should be performed for the IP site to ensure the protection of
the ground water for future use in the area.

The second issue identified in your January 29, 1987 memo
concerned the use of the minimum detection limit (MDL) to
establish background as a ground-water protection standard. This
is a valid approach to establishing background. However, to
ensure that the permittee follows a method acceptable to EPA, the
permit should contain a specified method to determine the MDLs,
or specify criteria to follow when choosing a method. A method
that could be used is presented in Section 1.3 of the latest
version of Test Methods for Evaluating Solid Waste, SW-846.
Copies of this document will be available for distribution in
late March. The permit should include a reference to this SW-846
method or a more appropriate method for establishing MDLs.

During our review of the draft permit, we identified an area
of concern in addition to the issues highlighted in your memo to
Marcia Williams. The comments below focus on Section II.C.,
Corrective Action Procedures of the permit, specifically, the
concentration limit for creosote, the identification of
additional Appendix VIII constituents, the lack of any
requirements for the treatment of the contaminated ground water,
and the termination of monitoring at a well upon reaching the
concentration limit at the well.

The concentration limit for creosote in Section II.C.1l. is
defined by an analysis for phenanthrene and carbazole. Another
definition may be more appropriate for two reasons. First,
carbazole is not listed on Appendix VIII of Part 261 or on the
proposed Appendix IX to Part 264 (51 FR 26632) for ground-water
monitoring, and there is no standard method for analyzing
carbazole in SW-846. Second, creosote was not included on the
proposed Appendix IX list. Instead, a list of polynuclear
aromatic hydrocarbons (PAHs) representative of the major
components of creosote was included in Appendix IX. A more
appropriate analysis for creosote would be to analyze for a list
of PAHs. Such a list should include chrysene, fluoranthene,

This has been retyped from the original document.
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naphthalene, acenaphthene, phenanthrene, fluorene, and pyrene.
The permit should include concentration limits for all of these

PAHs.

Section II.C.l.c. of the draft permit lists requirements to
be performed by the permittee if additional Appendix VIII
constituents are identified. However, the permit lacks a
specific condition requiring the permittee to identify any
additional Appendix VIII constituents. The draft permit only
requires quarterly monitoring for the 15 hazardous constituents
listed in Section II.C.1. Assuming that an initial Appendix VIII
(or proposed Appendix IX) scan was performed to identify these 15
constituents, we recommend that the permit include explicit
language requiring periodic (i.e., annually or less) monitoring
for a comprehensive list of hazardous constituents from Appendix
VIII (or proposed Appendix IX) reasonably expected to be in or
derived from waste in the solid waste management units.

The permit does not address any treatment standards or
methods for contaminated ground water that has been pumped from
the subsurface. While ground water in itself is not a hazardous

waste, ground water that contains hazardous waste must be handled
as 1f it were hazardous waste because the contaminants in it are

subject to regulation under Subtitle C. Once the hazardous waste
is removed from the water, the water is no longer subject to
Subtitle C regulation (see memo from Marcia Williams to you,
dated November 13, 1986). The permit should, at a minimum,
contain a schedule of compliance for the submittal of plans for
the handling and/or treatment of the contaminated ground water.
(The Agency's authority to stipulate treatment standards as part
of a corrective action permit condition comes from §264.101 and
Sec. 3005(c) (3) of HSWA). As was stated in the permit, the
permittee should comply with all other State and Federal laws
regarding treatment and discharge of the water. You should also
be aware that "source control'" can be an important aspect of RCRA
corrective action. You may also want to consider directing the
permittee to study source control options.

Part II.C.5. of the permit states that: "Upon reaching the
concentration limits at any monitoring well further monitoring of
that well may be terminated...." This condition may not be fully
protective of human health and the environment, as contaminants
in the ground water do not necessarily occur in one continuous
plume. There may actually be several plumes of varying
compositions. A ground-water sample which indicates allowable
concentrations of contaminants may just represent an area between
two plumes. I suggest that the permit require some type of less
frequent, short-term verification monitoring (i.e., three
consecutive years as discussed in §264.100(f)) before monitoring
and/or corrective action is terminated.

This has been retyped from the original document.
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If you or your staff have any questions or concerns about
any of the comments or recommendations presented in this memo,
feel free to call Mark Salee of my staff at (FTS) 382-4692.

cc: Marcia Williams Doug McCurry, Region 1V
Suzanne Rudzinski Beverly Spagg, Region IV
Matt Hale Vernon Myers
Terry Grogan Mark Salee

James Scarbrough, Region IV Janette Hansen
Lloyd Guerci

This has been retyped from the original document.
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SOLIDO WASTE AND EMERGENCY €537,

Mr. Richard J. Gimello

Executive Dicector

Hazardous Waste Facilities Siting Commission
State of New Jersey

CN 406, Trenton, New Jersey 08625

Dear Mc. Gimello:

This is in response to your lettec dated April 27, 1987,
requesting the Enviconmental Pcotection Agency's (EPA) opinion
on the applicability of EPA's vulnecable hydcrogeology gquidance
cciteria to the Millstone, New Jersey proposed incineratoc
site.

I must ficrst point out that the document referred to in
your letter titled, "Cciteria foc Identifying Acreas of Vulnec-
able Hydrogeology Undec RCRA ~ Statutocy Intecpcetive Guidance"
(issued in July, 1986), is simply an Agency guidance. It
does not have the force and effect of law that would requice
full compliance with the stated critecia. Fucther, the
guidance is applicable only to landfills, sucrface impoundments,
and waste piles (i.e., land-based units) and does not apply
to incinecatocs. It is the Agency's opinion that the potential
for ground-watec contamination cesulting from an incinecatoc
is typically not a concecn due to the manner that waste is
contained during incinecation. It is unclear from your
lettec, howevec, whethec other waste management units associated
with the incinecator will be present. The vulnecability
guidance might be relevant to the facility if one of these
additional units were land-based.

Youcr lettec contained questions on the extent of site-
specific investigations and types of restcictions or modifica-
tions to design ocr opecating pcactices that would result in
cesponse to a finding that the hydcogeology of a site was
considered "vulnecable”. If a site wecre found “vulnecable"
using the Agency guidance, further site-specific investigations
may be appropciate. For example, a site owner Oc opecatoc
may be requested to install additional groundwater piezometecs
in ocder to vecrify hydcogeologic infocmation pcovided in the
permit application oc to construct a groundwater flow net foc
the site in order to moce fully document flow pattecns. These
investigations would aid in verifying plans foc gcound-watec
monitoring. Similarly, the owner oc opecatoc might be dicected



to establisn a contingent corrective action plan priocr to any
actual release to ground water, in ocder to more quickly
respond to any release in the future. *“ore stringent unit
design and operating controls might be appropriate in certain
locations. For example, additional engineecred barriers may
be appropriate in shallow, subsurface flow areas. 1[n anothner
case, an increase in the length of the post-closure care
period may assure that ground-water contamination will be
prevented or responded to quickly. Finally, we do not believe
these investigations are more extensive than those requirced
under Title 40 of the Code of Federal Regulations (CFR) Part
270.

As you know, we ace now developing location standards foc
hazardous waste management facilities in response to Section
3004 (o0)(7) of RCRA. The crelationship (if any) between the
vulnerability criteria (and any associated site investigations
or design and operating measures) and the natuce of these
future standards has not yet been established. I welcome
your continued participation in the workgroup helping to
develop these standards, as well as your suggestions on this
specific topic.

I hope this infocmation cesponds to your concerns. How=-

ever, if you need more specific information, please contact
Acthuc Day in the Office of Solid waste, at (202) 382-4680.

Sincerely,
4% o MOUT 24

., Winston Poctec
Assistant Administrator



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 9481.1937(34,

JN | 9 087

MEMORANDUM

SUBJECT: Review of Alternate Concentration Limits Proposed
by Union Carbide Corp., Institute, West Virginia

FROM: Bob Kayser, Acting Chief
Land Disposal Permit Assistance Section (WH=-563)

TO: Robert E. Greaves, Acting Chief
Waste Management Branch, Region III

As requested, the Land Disposal Permit Assistance Team (PAT)
has reviewed the ACL proposal submitted by Union Carbide Corp. (UCC)
in September, 1984. The review was performed by Mark Salee of
the PAT. The following comments and recommendations have been
developed based upon the PAT's interpretation of the current
draft ACL guidance and policy.

The ACL Guidance document has gone through the Agency's Red
Border review and is currently being reviewed by the Office of
Management and Budget. A number of issues were raised during Red
Border review of the ACL Guidance document. Decisions on these
issues have been made and the document has been revised to reflect
the recent decisions. An issue that impacts the Union Carbide
ACL proposal pertains to ACLs based on discharge of contaminated
ground water to surface water bodies. Part of the ACL policy
is that contaminant plumes in usable ground water will not be
allowed to increase in size. This applies to the areal extent
of the contamination and contaminants at concentrations above
allowable health or environmental exposure levels within the plume.
Contaminants at concentration levels below allowable health or
environmental exposure levels at the point of compliance could
have ACLs established at the allowable health or environmental
exposure levels.

ACLs based on contaminant discharge into a surface body can
be set at current contaminant concentrations that are above
allowable health or envirormmental exposure levels at the point
of compliance if the following conditions are met: 1) the facility
property boundary is immediately adjacent to the surface water
body, 2) the contaminant plume must have already reached the
surface water body, and 3) the hazardous constituents are not
causing a statistically significant increase in constituent
concentrations over the background concentrations in the surface

water body.



The following discussion assumes that all of the contaminant
plume is discharging into the Kanawha River. However, from the
information submitted in the proposal, it appears that the contami-
nant plume may be migrating off-site along the easterrn property
boundary, near well 6 (Well 6 has shown bis(2-chloroethyl) ether
levels between 26 and 59 ppb). The proposal does not contain
any information on the ownership, land use, or ground-water use
off-site in this area. A more detailed investigation into the
extent of migration of the plume in this area, and the land-and
water uses in this area is needed to fully evaluate the impacts
from the ground-water contamination.

The ACLs proposed by UCC have been evaluated based on the
above policy. W@fter a camparison of the highest constituent
concentrationg detected in the mo?ztoring wells, the allowable
health or envirommental exposure levels for those constituents,
and the proposed ACLs (see Table I), the PAT concludes that the
proposed ACLs for the three constituents are unacceptable. The
proposed ACLs are greater than the highest detected concentratiors
of the constituents in the monitoring wells. Also, the highest
detected concentrations of bis(2-chloroethyl) ether and antimony
are greater than the allowable exposure levels for these constituents.

The concentration limits for these constituents could be set
at the highest concentrations detected in the ground water if the
constituents are not causing a statistically significant increase
in their concentrations over their background concentrations in
the Kanawha River. The reviewed proposal does not contain adequate
surface water guality data to make this determination, nor does the
proposal contain sufficient information to verify that all of the
contaminated ground water is discharging into the Karnawha River.

Union Carbide states that,

"no information exists within the wastewater treatment plant
area concerning the piezometric surface in the underlying
bedrock. However, the Kanawha River valley is known to be
a major ground-water discharge area. Consequently, ground
water in the bedrock flows vertically upward, entering the
alluvium and ultimately the Kanawha River.*

Additional information concerning the horizontal and vertical
migration of the contamination is needed to verify this claim.
Additional surface water quality data is also needed to determine
if 'the discharge of contamination into the Kanawha River is causing
a statistically significant increase dver background concentrations
in the surfade water. Samples should be collected within the 4
discharge zome of the contaminant plume during a period in which
stream flow i near average conditions for ¢the specific season.
These samples should include water samples taken at mid-depth

and sediment samples.
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June 17, 1987
MEMORANDUM

SUBJECT: Ground-Water Monitoring at Regulated Units Near SWMUs
That Have Impacted Ground-Water

FROM: Marcia E. Williams, Director
Office of Solid Waste (WH-562)

Gene A. Lucero, Director
Office of Waste Programs Enforcement (WH-527)

TO: Robert Duprey, Director
Waste Management Division
Region VIII

We are responding to your memorandum of March 19, 1987, on
the above subject. Your inquiry has raised several good
questions. Situations in which either the background ground-
water quality at a regulated unit is highly contaminated or the
regulated unit is constructed on an old solid waste management
unit (SWMU) that has affected ground water are common. Your
memorandum contained a series of gquestions but did not include
sufficient detail for us to specifically respond to each question
for each site. 1Instead, we offer a general approach for each
site, to which you may apply site-specific considerations.

In the case of the refinery which has an interim status land
treatment area downgradient of an unlined, non-regulated surface
impoundment, you may issue a permit, if the following conditions
are satisfied:

o The land treatment unit is in compliance with
applicable land treatment requirements, including those
involving unsaturated zone monitoring (especially soil
care monitoring);

. The unsaturated zone monitoring indicates that there
has been no migration of hazardous constituents from
the treatment zone;

. Upgradient ground-water monitoring well(s) are not
affected by the land treatment unit (a showing by soil
core monitoring that there has been no migration would
be an important indication that the upgradient well(s)
are unaffected by the regulated unit); and

. Ground-water contamination is being addressed through
HSWA corrective action provisions (either §3004(u) or
§3008(h)).

This has been retyped from the original document.
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In the case where the regulated unit is an interim status
landfill that is constructed on a SWMU, you may issue a permit,
if the following conditions are satisfied:

. Upgradient ground-water monitoring well(s) are not
affected by the regulated landfill (this will probably
require use of background wells upgradient of the SWMU,
because of the apparent stability to determine whether
contamination is from the landfill or the SWMU);

. Downgradient ground-water monitoring wells represent
the quality of ground water passing the point of
compliance (this approach assumes for regulatory
purposes that all releases are from the regulated
unit); and

. Ground-water contamination is being addressed through
HSWA corrective action provisions and §264.100 (the
permit could include a reopener clause to modify the
ground-water standard if corrective action is able to
clean up the contamination).

In both of these cases, we would like to emphasize the
importance of dealing with the ground-water contamination problem
at the sites. Corrective action for these releases is the
critical element of any site strategy.

For further guidance on the subject of various regulatory
requirements of ground-water monitoring, we would refer you to
the RCRA Ground-Water Monitoring Compliance Order Guidance (Final
- August 1985).

We appreciate the opportunity to be of assistance to you.
If you have any further gquestions, please contact Suzanne
Rudzinski at (FTS) 382-4206 or Ken Jennings at (FTS) 475-9874.

cc: Bruce Weddle
Joe Carra
Elaine Stanley
Amy Svoboda
John Haggard, Region VIII
Jean Bolinske, Region VIII
Debbie Sherer, Region VIII

This has been retyped from the original document.
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Sroundwater Morutoring For Radionuclides

Jow are radionuclides, which are present. in mixed low-level radicacrive

waswe, monitored in the groundwater at an interim status disposal
faciliry?

When the facility is in interim starus, the initial background

monitoring required by 40 CFR 265.92(b) and (c) consists of monitoring

for drinking water parameters specified in §265.92(b)(1)-(3) Appendix III
and 265.92(b)(1) references. One of rhe parameters specified in Appendix
III is gross Alpha radiation. The requlations require quarterly monitoring
for these constituents for one year. Part 265 does not. address the

requirement to monitor the groundwarer for radiation beyond the original
four background measurements.

Source: Burnell Vincent (202) 382-4658
Research: Becky Cuthbertson
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t UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
>, WASHINGTON, D.C. 20460

OFFICE OF
e 2_' .C_‘:: SOLID WASTE AND EMERGENCY AESPSASE

MEA0RANDUM

SUBJECT: Alternate Concentration Limit (ACL) Policy

for HSWA Provisions .
, . o . 0o W
CROM: Marcia E. Williams, Director / yL\w

Office of Solid Waste (WH-562)

TC: Robert E. Greaves, Acting Chief
Waste Management Branch (3HW30)
Region III

This is in response to your June 19, 1987, memorandum
concerning the applicability of alternate concentration limits
(ACLs) to the surface impoundment retrofitting provision under
§ 3005(3)(3). The facility in question is located in West
Virginia, which has a ground-water nondegradation policy under a
delegated RCRA program (pre-HSWA).

The retrofitting exemption in § 3005(j)(3) for aggressive
piological treatment surface impoundments requires that the interim
status impoundment be in compliance with ground-water monitoring
requirements that are generally applicable to permitted facilities.
For facilities that have not been issued a final Part B permit,
we have interpreted this requirement, in the July 1986 guidance
entitled “Interim Status Surface Impoundments Retrofitting
Variances," to mean compliance with 40 CFR Parts 264 and 270.

Facility permits must include either a detection, compliance,
or corrective action monitoring program. Facilities that have
detected leakage of contaminants to the ground water must propose
concentration limits, which could include ACLs, for each hazardous
constituent datected in the ground water. The ACLs, like the
other concentration limits, are used to determine which ground-
water monitoring program (i.e., compliance or corrective action)
should be included in the facility permit. Therefore, ACLs should
be considered part of the ground-water monitoring requirements
that are generally applicable to permitted facilities.
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Section 3005(3)(7)(C) states that if a qualified waste-water
treatment impoundment is found to be leaking, the impoundment
must retrofit unless EPA determines retrofitting is not necessary
tD> protect human health and tne environment. One way for an
owner /operator of a leaking surface impoundment to demonstrate
protection of human health and the environment is to obtain an
ACL. Generally, ACLs are applicable and should be reviewed to
determine compliance with § 3005(3)(7)(C).

For a facility in a State authorized for RCRA, the
applicability of ACLs in EPA's evaluation of an exemption regues:
under §§ 3005(3)(3) and (j)(7)(C) is governed by State law and
regulations. As previously stated, the statutory language under
§ 3005(3)(3) states that to qualify for this exemption the facility
must be "in compliance with generally applicable ground-water
minitoring requirements for facilities with permits . . ." The
retrofitting exemption should be reviewed based on West Virginia's
ground-water monitoring permit requirements, which include a
nondegradation standard (i.e., they do not provide for the setting’
of ACLs). As a result, ACLs would not be applicable under the
$§ 3005(3)(3) and (3)(7)(C) provisions for this specific case.

Should you have any questions on this matter please codntact
either Paul Cassidy of the Land Disposal Branch at 8-382-4682 or
Mark Salee of the Technical Assistance Branch at 8«382-4755.

cc: Joseph Carra
Bruce Weddle
Bob Tonetti
Suzanne Rudzinski
Art Day
‘dlark Salee
Paul Cassidy
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MEMORANDUM
SUBJECT: New Jersey 7inc Companv
. ot . ro.
, /‘g_\.u{h.ui WL
FROM- Marcia E.“Williams, Cirector

Office of S0l1lid Waste [(wWH-562)

TO: Robert E. Ireaves, Chijf
Waste Management Branc! (3HW30)

TMis is in respcrse to your nemo dated November 3, 1987. in
which you requested that the Off e of Solid Waste (OSW)

provide assistance on a number +f regulatory issues surrou.,'ding
the N2w Jersey 2inc Zompany site :n Palmerton, PA.

AMC V.. EPA.

A Federal Register notice (atitached) interpreting the AMC
decision was signed by the Administrator December 31, 1987. Our
reading of the AMC opianion is that the New Jersey Zinc Compa.ly's
operation is not affected by the AMC opinion, i,e., it still
involves solid waste management (at least up until it is bur .ed
in an industrial furnace) and the company must still obtain a
RCRA permit for their K061 storage pile. Further, we do not
think the opinion affects EPA's speculative accumulation
provisions at all. ‘You should note, however, that the
speculative accumulation provisinn determines when certain
secondary materials are solid wartes; it does not distinguish
between storage and disposal. "bD.sposal" is defined in the
regulations at Section 260.10.) .

The last of your first set 0o° questions concerned partic.ily
reclaimed zinc oxide that require: further reclamation.
Normally, a partially reclaimed solid waste remains a solid
waste as long as it must still be reclaimed before use, and the
Section 261.3(c)(2)(i) "derived-from" rule would make the
partizlly reclaimed material a hazardous waste. As I underscand
the s’tuation at New Jersey Zinc¢, the partially reclaimed zinc



o

oxide is both a solid and a hazardous waste. However, as is
discussed below in the context of the Waelz Kiln residue, i° New
Jersey Zinc were to change their process so that the only
nazardous waste they were to burn in the kiln was K061, the
residues from that kiln may then not be hazardous waste.

Requlatory Status of Wael2z Kiln Residue

The regulatory status of the Kiln residue (and the partially
reclaimed zinc oxide) depends or the type of feed to the kiln.
As 1 understand the process currently employed at New Jersey
zinc., I concur with Sam Rotenberg's assessment that the residue
is a hazardous waste via the derived-from rule, and further,
that the residue has been a hazardous waste since 1980. The
following are the factors upon which this determination is
based.

0 The kiln residue is not exempt under RCRA Section
3001(b)(3)(A)(ii) because the K061 feedstock is a wiaste
from the primary steelmaking industry. Steelmaking
constitutes an alloying process, which the Agency ! 2s
determined not to be ">rucessing of ores or mineraias. "
Waste produced by reclawmation of other minerals from
non-Bevill waste is noc itself a Bevill Waste.

o] The "indigenous secondary material®" discussions that
have appeared in the F:cderal Register over the lasc 3
years (gee 50 FR 630-1, January 4, 1985; 50 FR 49167,
November 29, 1985; and 52 FR 16989-91, May 6, 1987) are
not applicable to this unit because I understand that

F006 and F019 are introduced to the furnace -- these
wastes ai? certainly not indigenous to a zinc smelting
process.

1/ Your letter also stated that K062 is added to the furnace.
We would not view K062 as indigenous to zinc smelting either,
but as I understand it, what is actually introduced to the
furnace is sludge from lime stabilization from waste pickle
liquor that is exempt from the Aerived-from rule under Section
261.3(c)(2)(ii). Therefore, introducing this exempt sludge into

the furnace does not affect the regulatory status of the kiln
residue,



You should note that New Jersey Zinc might be able to change
the status of the kiln dust by ceasing to add any hazardous
waste but K061 to the kiln. Under the May 6, 1987 proposal .52
FR 16990), K061 would be considerzd indigenous to a zinc
smelting operation because K051 ic generated in furnaces use< ‘n
primary steel production (i.e., botn are forms of metal smelt-
ing). If this rule is finalized as proposed, then the derived-
from rula will no longer apply to residue from smelting of
K061. Of course, if New Jersey uinc continues to add F006 nd
FO19 %o the kiln, the kiln resicdue would continue to be hazard-
ous no matter what is decided concerning K06l. 1In fact, as a
final point, the introduction of F006 and F019 to the kiln calls
into question the kiln's status ¢s a reclamation device. (422
50 FR 630-1, January 4, 1985.,) Trat is, the F006 and F019
wastewater treatment sludges are not ordinarily associated with
zinc smelting, and these wastes may contain Appendix VIII
constituents different than normal zinc smelter feed matericls.
(Id.) The Xiln, as it is currently operated, may be more
properly classified as a hazardous waste incinerator as opposed
to a reclamation furnace.

Requlating Exempted Waste Under RCRA Corrective Action

Your second set of questions concerned the applicability of
RCRA Section 3004(u) corrective aztion authority to releases
from exempt units. The units you asked about are:

1. Bevill exempt;
2. Pre-RCRA inactive units, and
3. AMC opinion exemptions.

(1) The question about units containing Bevill wastes wa:
settled recently when EPA issued the second HSWA Codifice-
tion Rule, signed by the Administrator on November 16,

1987. EPA determined that the RCRA Section 3001(b)(3)
exemptions (i.e.,, those established for "Bevill wastes") do
not extend to Section 3004(u). This decision is explained
fully in the preamble of the second Codification Rule. (See
FR 45790, December 3, 1987.)



(2) Releases from pre-RCRA inactive units are certainiy
within the authority of RCRA Section 3004(u). 40 CFR
Section 264.101 provides that an owner or operator of a
facility seeking a RCRA permit must institute correction
action for releases from units at the facility,
",..regardless of the time at which waste was placed in such
unit."

(3) Releases from units excluded from RCRA jurisdicticn
under the AMC opinion, shouid there be such exclusions,
~would he handlied the same as other product or process
releases. That is, the unit holding the product is not a
SWMU, but areas contaminated by "routine and systematic
discharges" from the unit are SWMUs.

[f you have further questions in these areas, contact
Michael Petruska of my staff at FTS 475-98E8,

Attachment
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7. Ground-Water Monitoring—Assessment Monitoring/Corrective Action
at Closed Facilities

An interim status landfill must comply with the requirements in Part 265, Subpart F,
Ground-Water Monitoring, during the post-closure care period (see 40 CFR Section
265.90(b)). Section 265.93(d)(7)(i) states that the owner or operator conducting an
assessment monitoring program must determine the nature and extent of contamination
in the uppermost aquifer below the fadility “on a quarterly basis until final closure of the
fadlity (emphasis added)...if such a program was implemented prior to final closure of
the facility.” Section 265.93(d)(7)(ii) states that the owner or operator may cease to make
regular analyses of the ground-water quality if the assessment plan is implemented
during the post-closure care period. An interim status landfill stopped receiving waste
before July 26,1982, and certified closure closed prior to January 26, 1983. The fadlity is
now performing post-closure care activities. The facility recently “triggered into” an
assessment monitoring mode. With what ground-water monitoring requirements must
he comply? What authority may be used to institute corrective measures?

After the owner/operator implements the specific assessment plan detailed in Section
265.93(d)(1)-(5) no further monitoring would be required. According to EPA, if the
confirmed detection of hazardous constituents in the ground-water first occurs during
the post-closure care period, “the sources of contamination are expected to be relatively
stable [as no additional wastes are currently being placed in the unit) such that repeated
assessments would only confirm the initial determination of contamination. For this
reason only one ground-water quality assessment which demonstrates contamination
is required during the post-closure care period” (see May 19, 1980 Federal Register, 45
FR 33195). The post-closure monitoring requirements referred to in Section 265.90(c)
would therefore include only any detection monitoring and this one-time assessment
of the ground-water quality. A facility who stopped receiving waste on or before July
26,1982, and who closed on or before January 26, 1983, would not be required to obtain
a post-closure permit (see December 1, 1987 Federal Register, 52 FR 45798). This being
the case, EPA could not require additional ground-water monitoring under these
regulations alone.

EPA may compel the owner or operator of such a fadlity to perform ground-water (or
other media) monitoring via a RCRA Section 3013 order. A Section 3013 order may be
issued when the Administrator gains knowledge of the presence of a hazardous waste
at a fadility, or knowledge of the release of any waste from a facility. The corrective
action authority applicable to interim status facilities (RCRA Section 3008(h)) may also
be applied if any remedial activities are desired. This order may be issued when the
Administrator has information that there has been a release of hazardous waste into the
environment from an interim status fadlity.

Source: Kirsten Engle (202) 382-7706
‘Vernon Myers (202) 382-4685
Research: Deborah McKie
Andy O’'Hare
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&. Ground-Water Monitoring—Compliance Period /Post-Closure Care Period

The “compliance period” is defined in 40 CFR Section 264.96(a) as “the number of years
equal to the active life of the waste management area (including any waste manage-
ment activity prior to permitting, and the closure period).” The compliance period
begins when a compliance monitoring program is initiated (40 CFR Section 264.96(b)).
Section 270.1(c) states that the regulations in Part 264, Subpart F apply during the post-
closure care period if the land disposal fadlity received wastes after July 26, 1982, or
certified closure after January 26, 1983 (see December 1, 1987 Federal Register, 52 FR
45798). The post-closure care period “must begin after completion of closure of the unit
and continue for 30 years after that date” (emphasis added). (See 40 CFR Section
264.117(a).) If the compliance period ends before the post-closure care period ends, do
the requirements to perform ground-water monitoring also cease at the facility?

No. The July 26, 1982 Federal Register, (47 FR 32287) discusses the concept behind
the establishment of the compliance period. EPA views the active life of a land unit
as the “time period during which the release of leachate to the [ground-water] is
likely to be greatest.” Therefore the timeframe for the ground-water compliance
period must be at least equal to the active life of the fadility to allow suffident time
to track the plume of contamination.

Compliance Period/Post-Closure Care Period

<4——— COMPLIANCE PERIOD —n—pl
ACTIVE LIFE CLOSURE POST-CLOSURE CARE
BEGIN COMPLIANCE PERIOD
HAZARDOUS
WASTE END
ACTIVITIES End POST-CLOSURE
Hazardous Begin CARE
BEGIN Waste Post-Closure End
COMPLIANCE Activities Cam  Compiiance
MONITORING Period;
Begin
Cycle

Again
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The July 26, 1982 Federal Register (47 FR 32294) also states that when the compliance
period ends before the close of the post-closure care period, a detection monitoring
program must be reinstated. Section 264.90(c)(2) infers that a detection monitoring
program (Section 264.98) should be conducted during the post-closure care period
when the fadlity is not implementing a compliance or corrective action program.
Once the detection monitoring program is reinstated, the facility could conceivably
proceed to a compliance or corrective action program. If a statistically significant
increase over background values for the parameters and constituents of concern is
identified, a compliance program or a corrective program must be initiated (see 40
CFR Section 264.98(h)). If, after the compliance period ends, there are still “hazard-
ous constituents under Section 264.93...at the compliance point under Section 264.93,
the owner or operator must institute a compliance monitoring program under Section
264.99" (Section 264.91(a)(1)). Once the post-closure compliance monitoring program
recommences, the compliance period “clock” would begin anew. (See 40 CFR Section
264.96(b).)

Source: Kirsten Engle (202) 382-7706
Vernon Myers (202) 382-4685
Research: Deborah McKie
Steve Campbell
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October 16, 1991

Glen D. Johnson
Comrnonwealth of Pennsylvania
Dept. of Environmental Resources
P.O. Box 2063

. Harrisburg, Pennsylvania 17105-2063

Dear Mr. Johnson,

Four questions were raised in your letter of August 21. Hopefully our responsés
will be satisfactory. If you still have any concerns please feel free to contact us again.

First, concerning the "Analysis of Retesting Procedures” paper, we have re-
examined our simulation code used to generate the power.results given in that paper and
have examined the code you provided as well. It seems that the discrepancy between
our results can be traced to the method by which you gcnerate future values for
comparison to the simulated prediction limits.

The theory behind prediction intervals assumes that not only are the background
measurements drawn at random from a (Normal) distribution, but that the future values
to be compared agaxnst the prediction limits are also randomly drawn from the same
population. That is, two sources of variability are built into the equation used to
calibrate the width of a predxcuon interval: variability in the background measurements
(accounted for by the quantity to,; and by 1/n under the root symbol) and variability in
the future values (accounted for by addmg 1 to 1/n under the root symbol).

In your SAS code, the future values for a given effect size are always fixed at the
expected mean level of the downgradient well. No variation is built into these numbers;
consequently our power results differ. We have made an additional run of our
simulations (based again on 10,000 uerauons) to give you approximate power levels in
the table below for each of the effect sizes you used. These results make sense from the
standpoint that if the alternative mean is close to the background mean, adding variation*
to the future values should increase how often these numbers fall above the prediction
limit and hence increase the power over what you derived. The reverse situation should
te true when the background and alternative means are far apart, as seen in the table,
for then the alternative mean will generally be above the prediction limit, and variability
in the future values will tend to lower the power somewhat.

& Printed on Recycted Paper



EFFECT YOUR POWER OUR POWER

0.0 0.0000 0.0100
05 0.0008 0.0257
1.0 0.0051 0.0613
15 - 0.0301 0.1189
20 - 0.1116 02073
25 02698 03319
3.0 0.4756 0.4802
35 0.6946 0.6256
40 0.8473 0.7570
45 0.9386 0.8568
5.0 0.9801 0.9223

With regard to the article by Robert Gibbons in Ground Water (Vol. 29, No. 4,
1991), our basic reaction to the method Gibbons proposes for monitoring large networks
of downgradient wells is not wholly unfavorable.  There do seem to be advantages to
employing some type of retesting strategy in order to verify results from wells that show
possible contamination. EPA bas in fact already approved a proposal from the State of
California that adopts a retesting strategy. However, the specific strategy put forward by
Gibbors, that is, an initial tolerance interval followed by a prediction interval on any
resampled wells, may or may not be the best retesting strategy. The approved California
proposal, for instance, consists only of prediction intervals with double resampling of
downgradient wells that initially exceed the prediction limit. Both resamples must be
immediately collected from the monitoring well, and both must pass the retest to verify
that the initial failure was a false positive.

In addition, Gibbons’ article raises a few questions concerning the statistical logic
used. First, Gibbons’ basic example hypothesxzes a network of 20 downgradient wells,
each being monitored quarterly for five constituents. As Gibbons notes, this resuits in
100 sample measurements per quarter that must be tested statistically. It is not true,
however, that all 100 values would be compared to single tolerance (or prediction) limit
calculated from the background data. Rather, each constituent would have to be tested
separately, leading to five separate tolerance (or prediction) limits each used to test 20
measurements. Clearly, it would not be the case that all five constituents wouid have
similar distributions of concentration values. This point is not crucial to Gibbons case,
but it is worth emphasizing that his hypothetical framework should actually lead to more
conservative prediction limits than he describes.

Another point is that Gibbons’ discussion of Type I error rates when comparing
the performance of tolerance and prediction limits without resampling, particularly in

2



regard to Figure 1 on p. 568, is somewhat misleading. Gibbons argues for instance that
"the 95% prediction limit for the next 1000 measurements achieves its nominal error rate
of 5%. However, the false positive rate for the 95% confidence 95% coverage tolerance
limit is over 70%. Even 99% coverage produces a false posmve rate of approximately
17%." What Gibbons means by false positive rate here is not the traditional Type 1
error probability; rather, it represents the frequency with which any of the 100 sample
measurements falls above the prediction or tolerance limit.

For prediction limits these two definitions of error are the same, since the
prediction limit is designed to contain all of the 100 samples. For tolerance limits,
however, Gibbons’ definition of the false positive rate is not correct, because a tolerance
limit is designed to "miss" a certain fraction of the tested measurements. Under 95%
coverage, a tolerance limit is expected to miss approximately § out of every 100 new
samples. The tolerance limit only fails in the Type I error sense, if the actual coverage
of the limit is less than expected amount (e.g., 10 out of 100 samples fall above the limit
instead of the expected § or less). It is true enough that some measurements in a large
enough sample will fall above the tolerance limit; however, this does not indicate a
failure of the tolerance limit to do its job. If 100 new measurements were collected from
a single downgradient well, and at least 95 of those values fell below the tolerance limit,
~ there would be no need to designate the well as possibly contaminated.

Granting the above comments, Gibbons does recognize a basic problem in
applying a tolerance limit approach to a set of measurements taken one per
downgradient well. That is, measurements which fall above the tolerance limit may
indeed indicate contamination at particular wells, because distinct wells may have
different distributions of the constituent being tested. If data from many downgradient
wells are pooled together, the tolerance limit approach assumes that each well has the
same distribution of sample values and that values fall above the tolerance limit only
because a large enough sample from any (normal) distribution will have a few extreme
measurements. This assumption may not be true if just one or two downgradient wells
have been contaminated, so that some of the extreme values are the result of
contamination rather than just rande= variation in a large set of measurements. In
other words, by allowing a certain fraction of the values to be above the tolerance limit
(typically 1% or 5% of the concentrations), actual contaxmnanon at a very few wells

. could be missed. .

One solution to this problem is as Gibbons suggests to retest each well for which
the sample measurement falls above the tolerance limit. A more practical alternative
not discussed in the article relates to the likely nature of contaminated wells for many
constituents. Experience with monitoring data suggests that an actual spill or leak from
a monitored facility results in concentration levels elevated typically by one or more
factors of magnitude above background levels. Samples from wells contaminated in this
way should be much greater in concentration than even extreme values from -
uncontaminated wells. Consequently, it may be easy to identify contaminated wells by
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comparing the relative magnitudes of those samples which fall above the tolerance limit,
even in the absence of any retesting strategy.

Your inclination concerning ground-water sample independence with respect to
quarterly measurements is consistent with our experience in evaluating ground-water
monitoring data. Keep in mind, however, that the 40 CFR Part 264, Subpart F
regulations require at least semiannual sampling, which may improve the likelihood of
sample independence in slow moving ground water. Further, well purging procedures
that are implemented prior to sample collection also improve sample independence.

. EPA is in the process of developing software for assisting Regional and State

personnel in evaluating ground-water monitoring data. The system (GRITS-ground-
‘water research information system) is an enhancement to an EPA Region VII data base
that uses Lotus files for data input and will perform all of the Subpart F statistical
procedures. We plan to provide training on the system and the included statistical
procedures throughout the late summer and fall of 1992 (Philadelphia or a nearby
metropolitan area will be a host training site).

I hope that these comments have been useful. Please contact me at (202) 260-
3240 if I can be of further assistance.

Sincerely,

ettt T fran

James R. Brown

¢c:  Denise Keehner
Vernon Myers
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Honorable Bill Alexander
Member, United States

HAouse of Pepresentatives
Gathings Building, Room 211-A
615 South Main
Jonesboro, Arkansas 72401

Dear Mr, Alexander:!

This is in response to your letter of October 21, 198S,
requesting assistance for your constituent, Mr. Jack Hendricks,
President of Crown Rotational Molded Products Inc., regarding the
development of a container for the safe and economical storage,
transport, and disposal of hazardous waste.

While EPA does not directly requlate the manufacturing of
containers, we 40 requlate the storage of hazardous waate {n con-
tainers (40 CPR, Part 264, Subpart 1I). A copy of these standards
is enclosed. These performance standards require that haszardous
waste not he stored in containers that leak or are incompatihle
with the wastes. Anyone who stores hazardous waste in containers
must obtain a RCRA permit and comply with these standards.

in many cases hazardous wastes are stored in containers made
to meot Department of Transportation (DOT) standards. Por waste
handling and safety reasons, it {s fregquently cost effective for
a generator to store his hazardous waste in the same container
in which it will be transported and, often, ultimately disposed.
As a result, most containers storino hazardAous waste are ulti-
rately slated for transfer to a dispcsal or treatment facility
(e.q., landfill, i{rcinerator). EPA has concluded that containers
that meet NOT standards for the transportation of containerized
materials (49 CFF, Part 173) are also acceptable from an environ-
rmental rrotection persnective for the storace of hazardous waste.



If Mr., Hendricks is interested in pursuing EPA assistance
with his research project, his first step in the process of
seeking a qrant is to submit an application for Federal assistance.
Mr. Hendricks can ohbtain the necessary forms from:

Crants Operations Branch (PM=216)
Grants Administration Division
Environmental Protection Aqency
401 M Street, S.W,

Washington, D.C. 20460

However, it may be to Mr. Hendricks benefit to discuss the
technical aspects of his research project with EPA's Office of
Research and Development prior to submitting any paperwork to the
Grants Administration Division., "Such a discussion would ensure
that the salient technical points are addressed in Mr. Hendrick's
application and micht also gqive him an indication of the merits of
his propesal. 1f Mr. Hendricks is interested, he should contact:

Mr. Don Carey (RD=675)
Office of Exploratory Research
Office of Research and Development

Environmental Protection Agency
401 M Street, S.W,

washington, D.C. 20460
Phone: 202/382-7899

Since requlations addressino container design specification are
primarily within the realm of DOT, Mr. Hendricks may also want to
contact DOT regarding his proposal for hazardous waste containers.
I1f you need further information on this topic from EPA, please call
Mr. William Kline in the Office of Solid Waste at (202) 382-7917,

Sincerelyv,

J. WVinston Porter
Assistant Administrator

Fnclcsesures

bcc: Don Carey
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Mr, Joserh J. lonatue, Presicent
Conrelly Containers, Inc.
Bala- Cynwyd, Pennsylvaria 1°90C4

Dear Mr. Donahue:

At the request of Mr. Irvin A. Lavine of Mason, Ferwickr and
Lawrence law offices, I am writing toc ycu to explain the role of
the Environmental Protection Agency (EPA) with recard to approving
containers for the storage of hartardous waste, particularly with
respect to the design of such. EPA prorulqgated interim status
and permitting standards for the stcrace of hazardous wvaste in
containers on May 19, 19€0, ard January 12, 1981, respectively.

A copy of these standards is enclosed.

These stancdards are sirply perforrance ctancard that
require containers used to store hazardous vaaf"ﬁﬂﬁ’to be con-
patitle with the hezardous waste stored. Ir thre process of
developing these regulations, EPA considered promulgating design
standards for containers. Since rost containers storina hazarcdous
waste are ultimately slated for transfer to a di{sposal or treat-
ment facility (e.g., landfill, incinerator), however, it is rost
cost effective for the generator to stére his hazardous waste in
the same container in which it will be transported.

EPA ras concluded that containers that meet Departrent of
Transportation (DOT) standards for the transpcrtation of contain-
erized materials (49 CPR, Part 173) are alsoc acceptable from an
environmental protection persrective.

As part of the permit application, the owner or cperator
must indicate that the container he plans to use will be com-
patible with the waste to be stored, as required in §264.172.
1f corpliance with this and the other Subtitle C requirements is
deronstrated, EPA can then approve the permit tc store hazardous
waste in containers.



To confirr the point made in your letter, a manufacturer of
containers cannot apply for a storace permit in lieu of the actual
owner or cperator of the facility seeking the permit, It woule,
hcwever, be advisable that the owner or operator obtain confirma-
tion from the container manufacturer that the containers being
purchased will be corpatible with ttre wagte to be storecd.

I hope that we have satisfactorily addressed your concern.
If you should have any questions, please feel free to call Bill
Kline of my etaff at (202) 382-308] .

Sincerely,

3
John P. Lehman

Director
Waste Manacement and
Economics Division

Encloeures



